United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 


— Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


=e 161 


JOHN S. WERTZ, 
Appellant, 


Vv. 


BROWN & ROOT, INC. 
and 
RAYMOND CONCRETE PILE CO. 
and 
WALSH CONSTRUCTION CO., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM P. HELM 6% 


8720 Flower Avenue 
Silver Spring, Md. 


| ; HARVEY C. BEAVERS ov 
(/dipeh Wi Akeic oh 917 Evans Building 
CLERY Washington, D. C. 


Attorneys for Appellant 


STATEMENT OF QUESTION PRESENTED 


The question is whether a genuine issue of fact existed 


so as to preclude a Summary judgment where the plaintiff 


alleges various injuries in tort and contract and the defendants 


maintain that the provisions of the contract, relating to written 
notice of claims and requiring written modification to the 


contract, bar recovery. 


JURSDICTIONAL STATEMENT 
STATEMENT OF CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
Existence of Issues of Fact 
Notice of Claim 
Written Modification Only 
Arrest 
Summary Judgment 
ARGUMENT 


CONCLUSION 


TABLE OF CASES 


Allegheny County Housing Authority for Use of 
Dobson v. Caristo Construction Corp., 
90 F. Supp. 1007 - : : : ‘ 


Butcher v. United Electric Coal Co., 174 F. (2d) 1003 


Chicago, Rock Island & Pacific Railway v. Thompson, 
100 Tex. 185, 97 S.W. 459, 7 LRA (NS) 191 (1906) 


Davis v. Altose, 215 P. (2d) 705 

Freeman v. Stanbern Construction Co., 205 Md. 71 
Green v. Doniger, 300 NY 238, 90 N.E. (2d) 56 
Grisham v. Hagan, 361 U.S. 278 

McElroy v. Guagliardo, 361 U.S. 281 


Northern Commercial Co. v. United Automotive, 
101 F. Supp. 169 


Plank v. Schifter, 85 F. Supp. 397 
Reid v. Covert, 354 U.S. 1 
Riley v. Titus, 190 F. (2d) 653 


Sartor v. Arkansas Gas Corp., 361 U.S. 620 
Seigel v. Goodman, 186 Mis. 108, 59 NYS (2d) 725 (1945) 
Shanesy v. Ford Motor Co., 7 FRD 199 


Smith v. Chicago, Rock Island & Pacific Railway Company, 
82 Kan. 136, 107 P. 635, 28 LRA (NS) 1255 (1910) 


United States v. Pvt. Donald J. Gentry, 21 CMR 361 
United States v. Johnson, 7 CMR 699 

United States v. McElroy, 259 F. (2d) 927 

United States v. Mercer, 11 CMR 812 

United States v. Moore, 9 CMR 363 

United States v. Ramirez, 4 CMR 543 

Wilson v. Bohlender, 361 U.S. 281 


MISCELLANEOUS 


Federal Rule of Civil Procedure 8 (c) 


35 American Jurisprudence 876 


86 CJS 973 


Military Justice in the Armed Forces, 
Robinson O. Everett 3 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,818 


JOHN S. WERTZ, 
Appellant, 


Vv. 


BROWN & ROOT, INC. 
and 
RAYMOND CONCRETE PILE CoO. 
and 
WALSH CONSTRUCTION CoO., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant is a citizen of the United States and a resident of the 
District of Columbia at the time this action was filed. Defendants are 
corporations doing business and/or having an office in the District of 
Columbia. The amount in controversy is in excess of Ten) Thousand 
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Dollars and was within the jurisdiction of the U.S. District Court for 
the District of Columbia under Title II, Section 305, of the District of 
Columbia Code (1961 Edition). This Court has jurisdiction under 

28 U.S.C.A. 1291 and 28 U.S.C.A. 1294. 


STATEMENT OF CASE 


On March 14, 1955, the Appellant, John S. Wertz, was hired by the 
Appellees for employment in connection with the construction of a Naval 


Base in Rota, Spain (J.A. 21). The employment agreement consisted of 

a written contract, which provided, among other things, that the Appel- 
lant would be required to work such hours of overtime as are "reason- 
ably required" without any additional compensation. Between April 2, 
1956 and May 30, 1958, the Appellant alleges that he was required to 

work a total of Four Thousand Five Hundred and Seventy Seven (4,577) 
hours of overtime in addition to his regular working hours under the con- 
tract (Complaint, Par. 5; J.A. 2). Appellees deny this averment and 
further state that there was no agreement to compensate Appellant for 
this overtime and there is no legal duty to do so (Answer, Par. 5; J.A. 10). 


Appellant also claims that in carrying out his work he was required 
to use his own personal automobile, and was not compensated for this 
(Complaint, Par. 5; J.A. 2). Appellees deny this averment and further 
state that there was no agreement to reimburse Appellant for the use of 
his automobile and there is no legal duty to do so (Answer, Par. 5; J.A. 10). 


About February 11, 1958, the Appellant was injured while working 
and this injury was later diagnosed as a hernia. Appellee, in accordance 
with its agreement to provide medical services, incorporated into the 
contract of March 14, 1955, made arrangements for the Appellant to be 
admitted to the United States Naval Hospital on July 16, 1958 for an opera- 
tion (Complaint, Par. 6; J.A. 3). The naval personnel, claiming that an- 
other malady had developed, refused to operate for the hernia, and there- 
after the Appellee failed to provide any further effective medical treatment 
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or to provide even a truss to relieve the Appellant's suffering (Complaint, 
Par, 6 & 7; J.A. 3, 4: also J.A. 48, 49). The Appellees deny this aver- 
ment (Answer, Par. 6 & 7; J.A. 11, 12). 


In February, 1958, the Appellant was ordered to appear before a 
Spanish Court, and he requested the Appellee to furnish an attorney in 
accordance with the provisions incorporated into the contract (Complaint, 
Par. 9; J.A. 4: also J.A. 35, 40, 41). Appellees did not furnish any attor- 
ney and did forbid the Appellant from engaging his own attorney (J.A. 68, 
69). In September,1958, the Appellant was ordered to report to agents of 
the Appellees in Madrid, Spain (J.A. 69, 70). Upon so reporting, the 
Appellant was notified by agents of the Appellees and by Naval Officers 
that he was under arrest (J.A. 70) and would be Court Martialed (J.A. 71). 
A few days later the Appellant was presented with a statement of charges 
(J.A. 42, 43, 44). Appellees deny these allegations or claim to be without 
knowledge of them (Answer, Par. 9; J.A. 13), and further maintains that 
the Appellant was not actually arrested (J.A. 80, 81). 


While the Appellant was in Madrid in September of 1958, he was 
also advised by agents of the Appellees that he would be discharged from 
his position as he would be declared surplus (Complaint, Par. 14; J.A. 6). 


Upon returning to Rota, Appellant requested permission from the agent 

of the Appellees to go to Gibraltar for medical treatment (Complaint, 

Par. 16; J.A. 7). Mr. Hamilton, agent of the Appellees and Project Mana- 
ger of the Rota Base, warned the Appellant that he was under arrest, but 
consented to allow him to go to Gibraltar for medical reasons (J.A. 72). 

In Gibraltar, Appellant was advised by Dr. Giraldi that his hernia was a 
dangerous condition and required immediate medical attention (Complaint, 
Par. 17; J.A. 7). The Appellant returned to Rota, requested the Appel- 
lees to furnish medical treatment, and the request was refused (Complaint, 
Par. 18; J.A. 7). Consequently, the Appellant returned to the United States 
for medical treatment and later learned that his personnel records with 
the Appellees reflected that he was discharged for cause. /The Appellees 
maintain that because the Appellant left Spain before the official date 
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given for his termination, the Appellant walked off the job, and thus the 
discharge for cause is justified (J.A. 81). 


The Appellant also maintains that, under the contract of March 
1955, he is entitled to be reimbursed for his return trip to the United 
States (Complaint, Par. 19; J.A. 7). Appellees deny this claim, and 
maintain that under a contract dated September 1, 1958 (less than two 
weeks before Appellant was notified that he would be discharged) the 
Appellant is not entitled to travel reimbursement (Answer, Par. 19; 
J.A. 14). 


The Appellant claims that the Appellees caused his automobile to 
be seized by Spanish authorities after the contract was terminated (Com- 
plaint, Par. 22; J.A. 8). Appellees deny this (Answer, Par. 22; J.A. 15) 
and maintain that the provisions of the contract precluded the Appellant 
from recovering on this claim. 


On Motion for Summary Judgment, the Appellees relied on two pro- 
visions of the contracts, namely, that the contract may only be modified 
by another written instrument signed by both parties and the clause re- 
quiring the Appellant to give the Appellees notice in writing within 60 
days after a claim arose. However, at the Motion, the Appellant stated 
that he relied primarily on the March 1955 contract, and not on the 
September 1958 contract (J.A. 83). These particular clauses in the 1955 
contract, constituting affirmative defenses, were not asserted in any 
pleading prior to the Motion; furthermore, there is no indication in the 
record at present whether the Appellees had waived these provisions of 
this contract, and the Appellant is prepared to show such waiver at the 
time of trial. 


5 
STATEMENT OF POINTS 


1. Genuine issues of fact exist and, therefore, a Summary Judg- 
ment should not have been granted. 


2. Error was committed in allowing the Appellees to |argue the 
provisions of the 1955 Contract, when such argument constituted an 
affirmative defense which was not pleaded. 


3. Error was committed in upholding the Appellees’ arguments 


that the provisions of the contract requiring notice of claims precluded 
| 


recovery. I 


4, Error was committed in upholding Appellees' argument regard- 
ing the contract provision that future modifications of the contract can 


only be in writing. | 


5. Error was committed in upholding the Appellees’ argument 
that there was no actual arrest of the Appellant. 


SUMMARY OF ARGUMENT 
Existence of Issues of Fact 


The Appellant maintains that the pleadings of this case, along with 
the deposition, demonstrate that many issues of fact exist. Every cause 
of action alleged by the Appellant has been, in effect, denied by the 
Appellees. Thus, the pleadings themselves show the facts to be con- 
tested. No affidavits in support of Summary Judgment were filed by the 
Appellees; the only affidavit in the record was filed by the Appellant in 


the form of a verified complaint. 
Notice of Claim 


One of the many issues of fact still to be decided in this case is 
whether or not the Appellant gave proper notice of his claim to the Appel- 
lees, if such notice was validly required. Neither the deposition nor the 
pleadings disposes of this question, as the Appellant stated jin his deposi- 
tion that he does not know whether or not his former Attorney, Howard 
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Gordon, notified the Appellees of his claims (J.A. 60, 62), or whether 
the insurance company notified the Appellees (J.A. 62, 63). Further- 
more, at the deposition, the Appellant did not claim to have a copy of 


every piece of correspondence sent by him to the Appellees in regard 


to this claim (J.A. 61) nor did the Appellees file an affidavit that notice 


was not received. 


As the 1955 Contract provides in effect that an employee waives 
his claim by failure to provide notice, such waiver is an affirmative 
defense which must be pleaded if it is to be relied upon, and this defense 
was not so pleaded relative to the 1955 contract. Furthermore, this 
provision in the contract raises some question of the legality of Appel- 
lees' right to impose and rely upon what is in effect an extremely short 
statute of limitations. 


A further point is that this provision of the contract requiring 
notice of claims may have on various occasions been waived by the Ap- 
pellees, and there is nothing in the deposition or elsewhere in the record 
in this regard. Again, it is significant that the Appellees did not file an 
affidavit to the effect that the notice was never received and never 
waived, Consider also the effect that the termination of the 1958 con- 
tract had on the notice requirement; certainly, the occurrences after the 
termination of the contract, such as the alleged seizure of the Appellant's 
auto or the alleged alteration of the Appellant's personnel record, would 
not be subject to the notice requirements even of the 1958 contract. 


It should also be noted that the 1955 contract provided for notice 
within sixty days "of the departure of the Employee from the Site of the 
Work" whereas the 1958 contract provides for notice within sixty days 
“after any claim arises." The term, "from the Site of the Work,” in the 


1955 contract, raises a queStion of contract interpretation. 


Written Modification Only 


The appellant contends that the clause in the contract, providing 
that the contract may only be modified by another written instrument, 
is of very questionable legality; however, even if this provision is held 
to be valid, the Appellant maintains that the Appellees waived this 
clause, which presents an issue of fact not disposed of by the |deposition 
or by affidavit of the Appellees. 


Arrest 


Appellees, in the motion for summary judgment, maintained that 
no actual arrest occurred. Appellant contests this argument, and main- 
tains that an arrest did actually occur, notwithstanding the fact that there 
was no surveillance, bond, or confinement mentioned by the Appellees in 


arguing the motion. 
Summary Judgment 


Appellant finally contends that the fact and record are in sucha 


state that there was no showing that genuine issues of fact do not exist 


and thus the court erred in granting the Summary Judgment. 


ARGUMENT 


At the time of the motion for Summary Judgment, the Appellees 
contended that there was no genuine issue of fact; this contention is 
based solely on the deposition and pleadings, as Appellees offered no 
affidavit in support of their motion. The only affidavit in the |record is 
the verified Complaint of the Appellant, which, together with the Appel- 
lees' Answer, raises many, diverse issues of fact. However, at the time 
of the motion, the Appellees relied, among other things, upon|a provision 
in the 1955 contract relative to notice of claims. This provision had not 
been pleaded, although it constitutes an affirmative defense to the action. 
But even disregarding the element of surprise in raising this! argument 


at the time of the motion, and, further assuming that this provision is 
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valid, legally acceptable and/or enforceable, the contention of failure 


of the Appellant to give notice of his claim to the Appellees, raises an 
issue of fact in itself, particularly because Appellees did not file an 
affidavit that such notice was not received. The Deposition of the Appel- 
lant does not definitely disclose whether or not such notice was tendered; 
Appellant states that his former attorney, Howard Gordon, wrote various 
letters (J.A. 60, 61, 62, 63) and spoke with the Appellees, but he, the 
Appellant, does not know whether or not the said Attorney reduced his 
claim in writing within the time limitation. Because this testimony is 
uncontroverted, the Court below was in error if the Summary Judgment 
was based on the Appellees’ argument that the claim was not presented 
in accordance with the contract provisions — this is an issue of fact 
which has not yet been determined. 


Another very important issue of fact involves the allegations of 
the Appellant in Paragraph 8 of the Complaint to the effect that he signed 
the 1958 contract only upon certain assurances of the Appellees, which 
have never been fulfilled. This presents a question of fact in regard to 
whether such assurances would constitute a condition precedent to the 
1958 contract, which would prevent the 1958 contract from ever becoming 


effective. 


The factual question of whether or not the notice of claim was 
properly filed was raised above and will not be belabored further. How- 
ever, the contract provision that the failure to file a notice amounts to 
the waiver of the claim would definitely classify this as an affirmative 
defense — a defense that under Rule 8(c) of the Federal Rules of Civil 
Procedure must be pleaded if it is to be relied upon. Although this pro- 
vision was pleaded in regard to the 1958 contract (Answer, Par, 29; 
J.A. 16), it was not mentioned as a defense to those things alleged to 
have occurred under the 1955 contract, and the majority of claims 
listed in the Complaint, such as overtime pay, compensation for use of 
automobile, failure to supply medical care, etc., occurred under the 
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1955 contract. Thus, the assertion of this provision of the 1955 contract 
at the hearing on the motion was prejudicial and inserted an element of 


surprise into the Motion for Summary Judgment. 


The net effect of this provision that the Appellees must receive 
written notice of claims within a sixty-day period is to provide for an 
extremely short statute of limitations to American citizens who are 
separated by miles of ocean from the United States. Skilled Construction 
Workmen, such as the Appellant, frequently have no idea whether or not 
they have a claim until they consult with their attorneys, and construc- 
tion workers in Spain do not have the services of their own American 
attorneys available. Thus, this notice provision operates to deprive 
persons of a legitimate claim by setting forth a short Statute of limita- 
tions which in some instances is virtually impossible to comply with. 
In 35 American Jurisprudence 876, Master and Servant, Section 458, it 


is stated: 


'  . not infrequently, however, employers, particularly 
corporate employers, have attempted by means of provisions 
contained in a writing expressive of the contract of service, 
to compel injured employees, as a condition to the mainte- 
nance of action, to give notice of the time, place and nature 
of the injury received, such notice being required to be| given 
within a brief time after the occurrence of the injury. [Whe- 
ther such a requirement should be sustained is a question 
which has occasioned a conflict of opinion. In some states 
the question has been settled by statutes declaring the re- 
quirement to be void...” 


The case of Chicago, Rock Island and Pacific Railway v. Thompson, 

100 Tex. 185, 97 SW 459, 7 LRA (NS) 191 (1906) is cited as authority. 
This case barely considers this matter, but in so doing it indicates that 
an arbitrary and unreasonable limitation by the master upon his own 
liability may be void. See also Smith v. Chicago, Rock Island and Pacific 
Railway Company, 82 Kan. 136, 107 P 635, 28 LRA (NS) 1255 (1910). No 
other cases directly in point on this matter have been located, however, 
in 86 CJS 973, Notice, Section 51, it is stated that in the absence of a 
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statutory requirement, a tortfeasor is liable in damages without ad- 
vanced notice from the injured party. Thus, it appears that the Appel- 
lees’ requirement of notice of any and all claims, not just to injury 
claims, is an attempt to avoid all liability while exploiting American 
workers in a foreign country having these citizens work long, hard hours 
on the oral promise of compensation, while never intending to fulfill this 


promise. 


At the time the deposition was taken, the Appellees refrained from 
inquiring of the Appellant whether or not this notice provision of the con- 
tract had been waived in any manner by the Appellees. Thus, as there 
is no testimony, either by deposition or by affidavit, in this regard, a 
relevant issue of fact -- that is, whether the Employer waived this 
notice — is therefore presented which precludes a summary judgment 
in this case. In addition, the failure to give notice of the claim could 
have no effect on those alleged torts which occurred after the contract 
was terminated, such as the Appellant's claim that after he returned to 
the United States:his personnel record was altered to indicate "discharge 


for cause.” 


During the argument on the Motion for Summary Judgment, one of 
the major contentions of the Appellees was that the clause in the con- 
tracts Stating in effect that the contract may only be modified by a 
writing, and that the Appellant may not recover unless he can show a 
written modification to the contract, relating to each claim presented by 
the Appellant (J.A. 79). Such a clause is generally considered valid, 
where there is a statute authorizing the inclusion of such a clause ina 
contract. Green v. Doniger, 300 NY 238, 90 NE(2d) 56 (1949); Seigel v. 
Goodman, 186 Mis. 108, 59 NYS(2d) 725 (1945). However, in the absence 
of statutory provisions requiring a writing, a written contract may be 
modified by subsequent oral agreement, even though the contract con- 


tains a provision forbidding parol modification. Plank v. Schifter, 85 
F. Supp. 397 (Dist. Ct., Pa.); Northern Commercial Co. v. United Auto- 
motive, 101 F. Supp. 169 (Dist. Ct., Alaska); Shanesy v. Ford Motors 
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Co., 7 FRD 199 (D.C., Il); Freeman v. Stanbern Construction Co., 205 
Md. 71, 106 A(2d) 50; Allegheny County Housing Authority for Use of 
Dobson v. Caristo Construction Corp., 90 F. Supp. 1007 (Dist. Ct., Pa.); 
Davis v. Altose, 35 Wash. 2d 807, 215 P(2d) 705. Therefore, as the 1958 
contract provides that it is governed by the laws of New York, and as 
there is a Satutory provision providing for such a clause in New York 
law, this provision in the 1958 contract appears valid on its face. How- 
ever, the 1955 contract has no provision in regard to what laws govern; 
this contract was made in Spain and was to be performed in Spain. There 
is no relationship between the 1955 contract and New York |law in any way, 


other than the fact that the Appellees may have an office in'New York. 
Therefore, New York statutes should not be read into the 1955 contract 


and the clause requiring all modifications of the contract to be in writing 
do not preclude the Appellant from recovery for overtime pay, for failure 
to provide medical attention or for any other matter which arose under 
the 1955 contract. Furthermore, the similar provision in the 1958 con- 
tract would not preclude recovery of any claims which occurred after the 
1958 contract was terminated. 


However, even if this clause is held to be valid, the Appellant is 
prepared to show at trial that the Appellee waived any rights under this 
clause by granting the Appellant a wage increase after the 1955 contract 
was executed and before the 1958 contract came into being.) Such increase 
was orally granted, and was not confirmed by a writing signed by the Ap- 
pellant and Appellees. Admittedly, there is no reference to this wage in- 
crease in the deposition, but this is due to the fact that this particular 
clause of the contract was not set forth by the appellees in their Answer 
as a defense to the 1955 contract, and, thus, reliance on this clause at 
the time of the motion constitutes surprise. 


Appellees maintain that they are not liable to furnish)legal assist- 
ance or medical care because their obligation to do so arises from in- 
formation booklets, which are not a part of the contract as |they are not 
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signed by the Employer. Appellant maintains that these so-called "in- 


formation bulletins or instruction manuals” (J.A. 80) are incorporated 
by reference into the contract. Section 11(b) of the 1955 contract and 
Section 13(c) of the 1958 contract obligate the Appellant to comply with 
rules and regulations of the Appellees and Navy authorities. Such rules 
and regulations were thereby incorporated into the contract and are not 
modifications of the contracts. Thus, it appears that the EMPLOYEES 
GUIDE FOR BROWN-RAYMOND-WALSH PERSONNEL EMPLOYED IN 
SPAIN ON CONTRACT NO.83333 (J.A. 31), which includes such items as 
passports, working hours, driving permits, medical services, employee 
privileges, dress requirements, etc., constitutes rules and regulations 
as does the similar Navy publication, entitled "Information Pamphlet, 
Officer In Charge of Construction, Bureau of Yards and Docks, Con- 
tracts - Spain, 1955-1956, Department of Navy" (J.A. 36). It is apparent 
that both of these statements of rules and regulations were incorporated 
into the contract, and are not oral modifications of the contract. (Answer, 
Par. 9; J.A. 13) 


Appellees maintain that no valid arrest occurred, because the Ap- 
pellant admitted that he was not phySically detained, that he was not put 
on bond, and that he didn't know if he were under surveillance. The Ap- 
pellant alleges, in his verified complaint, that the Appellees were a party 
in having him falsely subjected to a military arrest. Appellant was not a 
member of the armed forces and was not Subject to an arrest under, or 
jurisdiction of, the Uniform Code of Military Justice. Reid v. Covert, 
354 U.S. 1, 80S. Ct. 297 (1956); U. S. v. McElroy, 259 F(2d) 927; 104 
App. D.C. 112 (Sept. 12, 1958) affirmed in McElroy v. Guagliardo, 361 
U.S. 281, 80S. Ct. 305, 4 L. Ed. (2d) 282 (1960); Grisham v. Hagan, 

361 U.S. 278, 80'S. Ct. 310, 4 L. Ed. (2d) 279 (1960); Wilson v. Bohlender, 
361 U.S. 281, 80S. Ct. 311, 4 L, Ed, 282 (1960). 


However, Appellees raise the question of whether or not there 
actually was an arrest. Defendant's Exhibit Number Eleven to the Depo- 
sition, entitled "Charge Sheet,"’ clearly shows that the Appellant was 
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served with the standard Navy Court Martial papers indicating that the 
Appellant was charged with rape. Appellant does not rely solely on the 
fact that the service of the charges presupposes an arrest; Appellant 
testifies that he was ordered to Madrid and there told by the Appellees’ 
agent and Naval Authorities that he was under arrest. Certainly, this 
complies with Article 9(a) of the Uniform Code of Military Justice 
which provides that arrest is a moral restraint, usually imposed by 
orders fixing limits on personal liberty pending disposition of charges. 
U.S. v. Pvt. Donald J. Gentry, 21 CMR 361 (1956). 


Apprehension, which is the military equivalent to civilian arrest 
(see: Military Justice in the Armed Forces of the United States by 
Robinson O. Everett, 1956, p. 115), may or may not be folldwed by actual 
confinement. Apprehension, in the military, may be accomplished merely 
by notifying a person that he is being apprehended and that he is being 
taken into custody and providing the arrested person understands what is 
intended. U.S. v. Ramirez, 4 CMR 543; U. S. v. Johnson, 7 CMR 699, 
ACM 5755; U. S. v. Moore, 9 CMR 363, CM 357178; U. S. v, Mercer, 11 
CMR 812, ACM 6653. It is apparent from the deposition (J|A. 72) that 
the Appellant understood that he was under arrest. In summary, the 
allegations of false arrest present various issues of fact that should not 
have been disposed of on Summary Judgment. 


It is also maintained that the false arrest is not a claim arising 


“out of or in connection with the employment" and, therefore, is not sub- 
ject to the 60-day notice provision of the 1958 contract. The situation 
arose from a Spanish charge of rape; the Appellant was ordered by the 
Appellees to go to Madrid, and was arrested by the Appell¢es in Madrid; 
however, the Appellant was not paid for his trip to Madrid, nor was he 
compensated for his time in Madrid. Thus, the Appellant's claim against 
the Appellees for false arrest is independent of the employment contract 
or the employment relationship; therefore, it was not the type of claim 
for which the Appellant was required by the contract to give the Appel- 
lees sixty days notice. (J.A. 77) 
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Other issues of fact relate to the seizure of the Appellant's auto- 
mobile and to the alteration of the Appellant's personnel records. The 
latter involves the question of whether there was justification in indi- 
cating a discharge for cause in the Appellant's personnel records. 
These events occurred after the contracts were terminated, and, even if 
the questionable provisions of the contract are upheld, they do not dis- 


pose of these issues. 


Finally, the Appellant maintains that under the facts and situations 
set forth the Court below erred in granting a Summary Judgment. In 
Butcher v. United Electric Coal Co., 174 F(2d) 1003 (CA 7th, 1949), the 
court stated {at p. 1006): 

"The judgment is authorized only where the moving 
party is entitled to a judgment as a matter of law, where 


it is quite clear what the truth is, and that no genuine 
issue remains for trial." 


And, in Sartor v. Arkansas Gas Corp., 321 U. S. 620, 64S. Ct. 724, 88 


L. Ed. 967, the court stated (at p. 623): 


"On such motion it is no part of the court's function 

to decide issues of fact, but solely to determine whether 

there are Such issues of fact to be tried." 
And, in Riley v. Titus, 190 F(2d) 653, 89 U.S. App. D.C. 79 (1951), this 
court indicated that summary judgment should not be granted where the 
record is confused. Appellant contends that this record was confused 
to the extent that the Appellees filed no affidavits contesting the allega- 
tions of the Appellant and that the uncontroverted allegations of this 
case pose many questions of fact that should be tried by a jury. 


jury. 
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CONC LUSION 


For the reasons aforesaid, it is respectfully requested that the 
Summary Judgment be dismissed and this cause be remanded to the 
United States District Court for the District of Columbia for trial by 


Respectfully submitted, 


WILLIAM P. HELM 


8720 Flower Avenue 
Silver Spring, Maryland 
HARVEY C. BEAVERS 
917 Evans Building 
Washington, D. C. 
Attorneys for Appellant. 
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(i) 
STATEMENT OF THE QUESTIONS PRESENTED 


In the opinion of appellee, the statement of question by appellant 


is incomplete, and the questions are: 


1. Whether there is any genuine issue of material fact where a 
former employee (appellant) reference his contract or employment there- 
under makes seven claims for benefits which are not covered by his con- 
tract of employment or are forbidden by it; where the said written con- 
tract, signed by both parties, provides that it constitutes the entire agree- 
ment, and contains a requirement that claims shall be made in writing 
within sixty days, and it is conceded that such written claim was not made. 


2. Whether a Navy "Information Pamphlet" and an "Employees' 
Guide" pamphlet 'modify the said employment contract so as to impose 
upon the employer (appellee) obligations beyond the terms of the said 
contract and also beyond the "sole" benefits allowed (and received by ap- 
pellant), under the applicable Longshoremen's and Harbor Workers’ Com- 
pensation Act, as amended. 


3. Whether any genuine issue of material fact exists as to appel- 
lant's claim that he was "arrested" where the complaint makes no alle- 
gation that the "arrest" was false or wrongful, and where the "arrest," 
if any, was the action of U. S. Navy Officers not parties to this suit, where 
there was no actual apprehension or restraint and the "arrest" was im- 


mediately repudiated by appellant, who successfully acted in defiance of it. 


4, Whether any genuine issue of material fact exists as to appel- 
jant's claim that'an employee of appellee caused appellant's car to be 
seized by Spanish police, where complaint makes no allegation that the 
automobile was illegally or wrongfully reported to the Spanish police or 


was illegally or wrongfully seized by them, and where there is no allega- 


tion that the employee of the appellee said to have initiated the report to 
the police was acting within the scope of his employment. 


5. Whether the Court should entertain the new contentions of appel- 
lant raised for the first time in this appeal and not presented to the lower 
court. 


COUNTER-STATEMENT OF THE CASE 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


The Court Should Not Entertain the New Contentions 
Of Appellant Raised for the First Time in this Appeal 
And Not Presented to the Lower Court : 


Claims Referable to the Contract or to the Eaployment 
The reunder : , : : 


Section 1 -- Pay for Overtime and Use of Automobile 
Section 2 -- Transportation to the United States 
Section 3 -- Medical Care 

Section 4 -- Sick Leave 

Section 5 -- Legal Services 

Section 6 -- Alteration of Personnel Records 

Claims Possibly Not Referable to Contract 

Section 1 -- Arrest 


Section 2 -- Seizure of Automobile ey can 
Authorities 


Comments on Certain Arguments of Appellant Not 
Previously Considered Herein ‘ 3 : 


Section 1 -- There Was No Element of Surprise in 
Presenting the Terms of the First 
Contract of Employment in Support of the 
Motion for Summary Judgment é 


Section 2 -- The Tender to Show an Oral Agreement to 
Increase Appellant's Salary Would Not 
Show a Waiver of the Contract Requirement 
That Modifications Must Be in ae and 
Signed by the Parties 


Section 3-- There is No Issue of Waiver of the Sixty- 
Day Notice Requirement as ere in 
Brief of Appellant : 


CONCLUSION 


(iv) 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


In supplement to and clarification of the Statement of the Case by 


appellant, appellee presents this counter-statement. 
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The first employment agreement recited that the stated compensa- 
tion constituted the "entire compensation unless otherwise agreed in 
writing” (Def. Ex. 1; JA 21, 22); while the second successive employment 
agreement (Def. Ex. 2; JA 23-26) provides that "no additional salary will 
be paid regardless of the number of hours worked per day or days work- 


ed per week," 


The appellee did make prompt arrangements for admission of the 
appellant to the United States Naval Hospital at Rota, Spain. The Navy 
physicians, not the appellee, made the medical finding that an operation 
for hernia should not be performed at that time. Whether or not there 
was an obligation upon the contractor (appellee) to provide appellant with 
a truss, appellant's deposition shows that at first they did not have one 
and therefore could not supply it upon request. However, later appellees 
did supply appellant with a truss (JA 49). 


With respect to the Statement of the Case by appellant reference 
supplying him with an attorney, the contract does not require appellee to 
furnish an attorney. Insofar as the assertion that they instructed appel- 
lant not to engage his own attorney, it appears that in time appellant did 
engage his own attorney and that the charges in the Spanish court (with 
which his complaint reference attorney seems to be concerned) were, in 


fact, dismissed. 


Appellant was in fact afforded medical care and hospitalization un- 
der the terms of the contract by way of the benefits provided under the 
Longshoremen's and Harbor Workers' Compensation Act, and makes no 
complaint that such was not afforded (JA 53-56). This was his "sole" 
remedy for illness or injury (JA 21, 24). 


He did in fact leave Spain against orders, as he admits, within a 
short time after his instant repudiation of the advice to him that he was 
under arrest, and pursuant to his own declaration that he was going to 
leave Spain regardless of the instructions that he was not to do so (JA 
57, 58). 


The terms and provisions of both contracts of employment, includ- 
ing the sections reference compensation, that modification thereof could 
only be in writing signed by the parties, and the sixty-day notice of claim 
requirement, were, by agreement of the parties, fully before! the Court 
upon the argument on the Motion for Summary Judgment (JA/19-20, 83). 
There was thus no element of surprise to appellant by reason of the full 


argument of all exhibits now before the court, including each of said con- 
| 


tracts. 


SUMMARY OF ARGUMENT 


Many contentions of the appellant are raised for the first time in 
this appeal. Under the general rule of appellate review, they should not 
be considered. 


These contentions include: (1) The claim of surprise that appellees 
argued the provisions of the 1955 contract of employment at the hearing 
on the Motion for Summary Judgment; (2) That Rule 8(c) Federal Rules 
of Civil Procedure required the defense of failure to file a notice of claim 
under the contract to be pleaded as an affirmative defense; (3) That he 
questions the legality of the sixty-day notice requirement of|the contract; 
(4) That the issue of "waiver" of the said sixty-day notice requirement is 
present; (5) That there is doubt as to whether a notice of claim was filed 
seasonably; this, despite appellant's recognition at the hearing on the Mo- 
tion for Summary Judgment that it had not been filed within the sixty -day 
period; (6) That the contract term "from site of the work" raises a ques- 
tion of interpretation; (7) That the contract requirement that the contract 
may be modified only by another written signed instrument is of doubtful 
legality; (8) That said contract requirement that modification must be by 
a signed writing had been waived; and (9) That the "assurances" preced- 
ing the signing of the second employment contract constitute a condition 
precedent. 
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Against the possibility that the Court does not exclude considera- 
tion of the foregoing new contentions, under the said general rule, appel- 
lees discuss them fully in this brief. However, appellees sincerely urge 
that this situation properly calls for an application of the general rule, 
thereby excluding these contentions from consideration. 


The multiple! contentions presented in the 12-page, 26-paragraph 
Complaint, the discursive, if not garrulous, responses and statements 


by appellant in his 164-page deposition, the 12 Exhibits totaling 41 pages, 


and the sometime contradictory position taken by appellant, present prob- 
lems of clarification and classification. 


We believe, however, that analysis of the problems involved in this 
appeal demonstrates the wisdom of the United States District Court for 
the District of Columbia in ending this prolix litigation by granting a Sum- 


mary Judgment for the defendants. 


Appellant asserts nine grievances in his Complaint. They concern 
overtime pay, use of his private automobile, compensation for illness and 
disability, sick leave, legal and interpretive services, transportation from 
Spain to the United States, arrest, personnel record entries, and seizure 
of his automobile by Spanish authorities. 


His claims arise, primarily, out of or in connection with his two 
successive employment contracts or his employment under them. They 
are those for overtime pay, use of his private automobile, compensation 
for illness and disability, alleged failure to provide legal and interpretive 
services, free transportation to the United States, sick leave - time or 
pay, and alteration of his personnel record. 


These are patently foreclosed by the contract provisions, and thus 
present no genuine issue of material fact. 


One such provision is that the stated compensation shall be exclu- 
sive. Another provision is that benefits under the Longshoremen's and 
Harbor Workers' Compensation Act, as amended by the Defense Base 
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Act, are the sole remedies for injuries and illnesses connected with his 
employment. 


Allowance of these extraneous claims would require profound modi- 
fication of the written terms of appellant's employment, which also re- 
quire modifications to be in writing, signed by the parties. | The only writ- 
ten modification of either contract signed by the parties inthe second suc- 
cessive employment contract itself (under the terms of which the appel- 
lant received a substantial increase in compensation). It also prohibits 
any modification except by a written agreement signed by each party. 


As to the "alteration" of personnel record: If this claim be consid- 
ered not within the prohibitions of contract discussed above, (appellees 
believe it is), the deposition discloses that appellant was, some time later, 
employed on a new construction job in Pakistan, a position|which he held 
for approximately two months. However, he attributes the|loss of that em- 
ployment to the publicity given to his institution of this suit, rather than to 
the so-called alteration of his personnel record. 


He also shows, by his deposition, that his objection was that an em- 
ployee of appellees caused his personnel record to show that he was dis- 
charged "for cause," rather than "surplused.'' However, his deposition 
goes on to show that he recognizes that a "cause" for discharge would be 
violation of company orders; and he confesses he did violate such orders 
when he left Spain without permission and in defiance of instructions. The 
contracts also show that a termination for cause could include, among 


other things, the "cause" of insubordination. The admissions in his depo- 


sition show that this was present also. 


The first employment contract was merged into the second, and the 
second contract became a substitute for the first. Under the second con- 
tract, Mr. Wertz received a substantial pay increase, and the 150 dollars 
per month allowance in addition to pay was specified to be "in lieu of 
board, lodging and hospitalization and medical services * * *" (underlin- 
ing supplied). Appellant asks us to believe that there were unwritten 
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"assurances" outstanding when the second contract was signed, which 
would have required payment by the contractors (appellees) to Wertz of 
several items including overtime alone of nearly 18,000 dollars. This 
sum equals approximately two years of pay and living allowances. To 
accept appellant’s contention requires us to ignore reality, law, and fact. 

Underlying most of the above, and acting conclusively to bar any of 
his claims reference the terms of the contracts or his employment, is 
the provision common to both contracts that appellant must give written 
notice of any claims within sixty days of his departure from the site of 
work or from the time the claim arose, in default of which this suit can- 
not be sustained. 

Appellant's deposition shows that he never gave such notice and 
his counsel of more than two-years' standing, in his argument against 
the Motion for Summary Judgment in the Trial Court, recognizes that 
the notice period expired without the required notice being given. 

Secondarily,' such of his claims as may be viewed as not relating 
to the contracts or in connection with his employment thereunder, also 
present no genuine issue of any material fact. 

It may be fairly considered that his complaint of "arrest" also 
relates to his employment and is also foreclosed by his contract terms. 
However, if it be considered that this complaint is not governed by his 
contracts, it still presents no genuine issue of material fact. 

As to the "arrest": If appellant was subject to Navy regulations 
(see Def. Ex. 10, upon which appellant relies, JA 36, 37), then the "ar- 
rest" was proper. This, because when he was charged by the Navy at 
the time of his "arrest,"’ it was by reason of a then pending criminal 
charge against him in a Spanish court. 


If, on the other hand, he was not under Navy discipline, as he con- 


tradictorily contends in this appeal, then the "arrest" was not only inef- 
fective, but under civilian law never took place, inasmuch as there was 
no apprehension, no restraint, no known surveillance, no confinement; 
and appellant instantly and defiantly rejected the idea of "arrest" and 
proceeded to conduct himself successfully in absolute disregard of it. 

In any event, these appellees cannot be responsible for the "arrest" 
which, if it took place, is shown by the deposition to have been the action 
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of Navy officers. Neither the Navy officers, nor the United States, are 
parties to this suit. 


The remaining complaint, asserting that one of his superiors was 
instrumental in having his private automobile seized by the Spanish au- 
thorities after his departure from Spain, if not referable to his employ- 
ment, in any event presents no genuine issue of material fact. 


The complaint herein does not allege illegal, improper, or wrong- 
ful activity by such employee in reporting the car to the Mixed Commis- 
sion on Jurisdiction; nor does it charge illegal or improper seizure by 


the Spanish authorities. The deposition of appellant shows|that the car 

at time of seizure was illegally in Spain according to his information as 
to Spanish law (which he does not dispute); and the complaint does not as- 
sert that the action of the employee was in the course of his employment 
and on behalf of the appellees, his employers. 


Each of the nine claims referred to above will be discussed in de- 
tail in the argument which follows. 


ARGUMENT 
I 


THE COURT SHOULD NOT ENTERTAIN THE 

NEW CONTENTIONS OF APPELLANT RAISED 
FOR THE FIRST TIME IN THIS APPEAL AND 
NOT PRESENTED TO THE LOWER COURT 


Most of the contentions presented by appellant are raised for the 
first time in this appeal and were not presented to the trial court. Under 
familiar principles applied by this Court over a period of many years, 
such contentions should be excluded from consideration. Such new con- 
tentions include: 


(1) The claim of "surprise"; (2) That Rule 8(c) Federal Rules of 
Civil Procedure was not followed; (3) That the sixty-day notice require- 
ment of the contracts may be invalid; (4) That the issue of "waiver" of 
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said requirement is present; (5) That there is a possibility that the no- 
tice of claim was filed seasonably (this, despite appellant's recognition 
on the hearing on the Motion for Summary Judgment that it had not been 
filed within the sixty-day period); (6) That the contract term "from site 
of the work” raises a question of interpretation; (7) That the contract 
requirement that it may be modified only by a written signed instrument 
is of doubtful legality; (8) That there was a "waiver" of the said contract 
requirement that modifications must be by a signed writing; and (9) That 
some "assurances" preceding the signing of the second employment con- 
tract constituted a condition precedent. 


Appellees believe that these contentions are excluded from consid- 
eration by, among others, the following authorities: 
Madison v. Phillips, 254 F.2d 348, 103 U.S. App. D.C. 


ii (D.C. Cir. 1958) 


Hardy v. N.W. Fed. Savings & Loan Assn., 254 F.2d 70, 
102 U.S. App. D.C. 371 (D.C. Cir. 1957) 


Keyes v. Madsen, 179 F.2d 40, 86 U.S. App. D.C. 24 
(D.C. Cir. 1949). 


For example,|in Madison v. Phillips, supra, the Court said in part: 


* * * Most of the issues presented on this appeal 
are raised for the first time in this court. Appellant's 
attorney vigorously urges that this court is vested with 
the power, under Rule 17(i) and decisions of this court, 
to consider such issues. However, under the circum- 
stances of this case, we see no reason to exercise this 
discretion. See also Rules 46 and 51 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A. 


So far as the other issues presented are concerned, 
we find no error affecting substantial rights. 


Affirmed 
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II 


CLAIMS REFERABLE TO THE CONTRACT 
OR TO THE EMPLOYMENT THEREUNDER 


Section 1 
Pay for Overtime and Use of Automobile 


There is no genuine issue of any material fact as to the claims for 


overtime pay and compensation for the use of appeliant's private automo- 
bile; and appellees are entitled to judgment thereon as a matter of law. 


Both the terms of the first employment contract of March 14, 1955 
(JA 21-22) and of the second or substitute employment contract of Septem- 
ber 1, 1958 (JA 23-26) preclude these claims. 


Pertinent provisions of the first employment contract include Sec- 
tion 3 (a) and (b), Salary and Hours; Section 5, Cost of Living Allowance; 
Section 13, Claims; Section 16, Certification by Employee, jand appear in 
the Joint Appendix (JA 21, 22). 


Pertinent provisions of the second employment contract include 
Section 3 (a), Compensation; Section 4 (a), Work Period, Holidays, Ap- 
proved Absence and Termination Pay; Section 6a, Allowance in Lieu of 
Jobsite Facilities; Section 14, Claims; and Section 21, Certification by 
Employee, and appear in the Joint Appendix (JA 23-26). 


Appellees submit that the above provisions are so clear as to need 
no interpretation. Appellant's salary and allowances are specified; there 
is no provision for overtime pay -- indeed the contracts are in contradic- 
tion thereof. There is no provision for use of his automobile, much less 
compensation therefor. It is likewise apparent that to admit these claims 
would require radical modification of the express terms of his employment. 


Each contract includes Mr. Wertz's certification that its terms con- 
stitute the entire agreement and that no promises or understandings have 
been made other than as stated therein (Contract Sections /16 and 21; JA 
22, 26). 
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Appellant deposed that these two contracts were the only contracts 
existing between him and appellees (JA 56). 


The sections of the employment contracts (Section 13 of the con- 
tract of March 14, 1955, JA 22; and Section 14 of the contract of Septem- 
ber 1, 1958, JA 25): requiring a sixty-day notice before such an action as 
this can be sustained, effectively remove from this case all of the claims 
arising out of or in connection with the contracts of employment. Thus 
are removed not only the two claims specifically considered in this Sec- 
tion 1 of the brief reference overtime pay and the use of appellant's auto- 
mobile, but also those reference his ailments and disabilities, sick leave, 


legal and interpretive services, % transportation from Spain to the United 


States, and the personnel record entries. Each of these complaint, other 
than the two specifically considered in this Section 1 (i.e. pay for over- 
time and use of automobile), are discussed hereinafter. 


At the outset, as to the sixty-day notice of claims requirement, it 
is noteworthy that appellant admitted in his deposition that he had never 
given the notice required (JA 56). In confirmation of the position of ap- 
pellees that the required notice was not given the attorney who had repre- 
sented the appellant for more than two years prior to the time of his argu- 
ment in Opposition:to the Motion for Summary Judgment recognized, in 
his argument, that the time had expired without the required notice hav- 
ing been given by Mr. Wertz (JA 83). 


Persistent questioning as to the nature and form of any claims made 
by appellant upon appellees led to many pages of deposition by appellant 
in which he sometimes made unresponsive and irrelevant statements. 
During the course of this examination, he was asked to produce all writ- 
ten communications which he might contend represented a claim or claims 
against appellees. Where documents referred to by him in response to 


7 Apparently appellant abandons his complaint reference an interpreter (Com- 
plaint, Paragraph 9; JA 4) inasmuch as it is not mentioned in this appeal. 
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such request were not produced and put into the record, he identified their 
contents by description. Analysis of his answers, of the documents them- 
selves (JA 27-29), and his description of the contents and dates of other 
documents referred to by him but not produced, demonstrates his failure 
to meet the sixty-day notice requirement. (For these lengthy discussions 
and references, see JA 56-63 inclusive, 73-74). 


The sixty-day period under the first contract would begin to run 
from the date of his departure from the site of work (JA 22). Mr. Wertz 
left the job against orders not later than October 4, 1958 (JA 52, 65). It 
will be noted that (when pressed for his written claims) alljof the docu- 
ments identified by him in the above-mentioned deposition, either pro- 
duced or described, are dated substantially beyond the expiration of the 
sixty-day period, which would be approximately December 5, 1958. More- 
over, none of them amount to a "claim" as required by the |contract. 


Under the second contract of employment, the sixty-day period be- 
gins to run from the time "any claim arises." All of the claims touching 
his contract of employment or his employment thereunder had arisen be- 


fore October 4, 1958, except for the "alteration" of his personnel record, 
which he indicates occurred on October 14, 1958 (JA 27-28). As to the 
latter, the first writing he could refer to was his letter of January 27, 
1959, asking if it was true that he had been discharged for cause. This 
certainly is not a "claim" (JA 27). 


In any event, the only document which might be designated as a writ- 
ten "claim" appears to be the complaint filed in this case on June 24, 1959, 
more than eight months after appellant quit his job against orders and 
without notice (JA 65, 73-74), and more than seven months| after he got 
out of the hospital on or about November 9, 1958, following his successful 
operation (JA 50). His last visit to the physician who treated him for his 
lung or throat condition was on January 19, 1959, more than five months 
before he filed suit (JA 53). 


The failure to meet the contract notice terms is thus apparent. 
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Mention is made in the brief for appellant that appellant testified 
in his deposition that he did not know whether or not his New York attor- 
ney notified appellees of the claims, yet on page 42 of his Deposition, in 
response to the following question, he gave the following answer: 

Q. The one who consulted or did consult or communi- 

cated with Brown & Root, Inc. and Raymond Con- 


crete Pile Company for you was Mr. Gordon, is 
that correct, in New York? 


A. No, I don't think Mr. Gordon had any correspond- 

ence with the company at all. 

It further appears that the communications in New York by appel- 
lant with appellees, if any, were with respect to his workmen's compensa- 
tion rights and that they referred him to the insurance company represent- 
ative (JA 53-54). 


Finally appellant shows that other than the documents identified and 
discussed in his deposition, he made no claim in writing, nor did anyone 
in his behalf make one reference the items in this suit (JA 74). 


It appears, therefore, that his New York attorney, Mr. Gordon, ac- 
tually never communicated in writing with the appellees. In fact, it ap- 
pears that his efforts were directed to an approach to the United States 
Navy in Washington, D. C. (JA 54, 59-60); although at another place in 
his deposition, appellant says that Mr. Gordon called the contractors on 
the phone (JA 60). 


The claims sections of both contracts (Section 13, JA 22; and Sec- 


tion 14, JA 25) require written notice to the employer (contractor); the 


first contract requiring written notice both to the Employer and to the 
"Navy Officer in Charge of Construction at the Site of the Work." 


It appears, therefore, that Mr. Wertz never fulfilled the notice re- 


quirement. 


The remainder of this Section discusses applicable law showing 
that, in the absence of any genuine issue of material fact, the District 
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Court was correct in finding for the appellees, as a matter of law. Ap- 
pellees submit that the District Court's interpretation of the law was cor- 


rect. 


The Law of New York Applies and the Provisions of the Con- 
tract Requiring a Sixty-Day Notice of Claim and Requir- 
ing Modification of the Contract to be in Writing are Valid. 


The Sixty-Day Notice Requirement 


As to the validity and enforceability of the sixty-day notice provi- 
sion of these contracts, the cases cited by appellant in his brief are seen 


to favor appellees. 


In Chicago, Rock Island and Pacific Ry. v. Thompson, 100 Tex. 185, 
97 S.W. 459, 7 LRA (NS) 191 (1906), the Texas Supreme Court upheld a 
thirty-day notice provision of an employment contract, even though such 
a provision would have been invalid under Texas law, had the contract 
been made in Texas. The contract was entered into in the Indian Terri- 


tory, which had no statute regarding such notice clauses in a contract. 


Despite a Texas law which declared such contract provisions void 
unless the notice period was at least ninety days, the Supreme Court of 
Texas upheld the contract, saying that the validity of the contract provi- 
sion was governed by the law of the Indian Territory (where the contract 


was made and performed), and not by the law of Texas. Ih reversing the 
Texas Court of Civil Appeals, which had treated the thirty-day notice re- 
quirement as analagous to a statute of limitations and therefore governed 


by the law of the forum state, the Texas Supreme Court said in part (7 
LRA (NS) 192, 193): 


* * * The stipulation was regarded by the Court of 
Civil Appeals as affecting only the remedy, in analogy to 
the statute of limitations, and as being controlled by the 
law of the forum. The evident purpose of the stipulation 
was to secure notice to the employer of the claim of the 
servant that it was liable for an injury suffered by him in 
order that opportunity might be given for prompt investiga- 
tion and ascertainment of the facts affecting the claim. 


* * * 
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But it attaches to the failure to give the notice 
the effect of a "bar to the institution of any suit on ac- 
count of such injuries."" The bar is not to arise from 
lapse of time, merely, but from the failure to do that 
which the parties agreed on as essential to the right to 
have a determination by suit of the question of liability 
for the injury. Its effect, if enforced according to its 
terms, was either to prevent the accrual of liability, or 
to put an end to all further question of liability after 
the expiration of prescribed time without notice. Wheth- 
er it had the effect first mentioned, as contended by 
plaintiffs in error, or the latter, as contended by defend- 
ant in error, is wholly immaterial to the present in- 
quiry. In either view it acts upon the substantive rights 
of the parties, and not upon the mere mode and time of 
their enforcement in the courts. Had it been only an 
agreement, valid both in Oklahoma and in the Indian 
Territory, to fix a period within which suit must be 
brought, we should have the question, which we need not 
consider, whether the time so fixed or that prescribed 
by a statute of limitations would govern. (Emphasis added). 


Accord: American Surety Co. of New York et al. v. Alamo Iron 


Works et al., 29 S.W. 2d 493 (1930). 


Appellant's other case, Smith v. Chicago, Rock Island, and Pacific 
Ry. Co., 82 Kan. 136, 107 P. 635, 28 LRA (NS) 1255 (1910), is readily dis- 
tinguishable from the one at issue. In Smith, plaintiff was an injured em- 
ployee of defendant railroad. The court decided that the thirty -day writ- 
ten notice stipulation of the contract was waived when someone from the 
claims department of the company came to the injured plaintiff's house 
within three weeks of the date of the injury, and took from him a written 
statement about the accident. Nothing of that sort occurred in this case. 


It is submitted jthat the sixty-day notice requirement goes to the 
substantive rights of the parties to this dispute, and is a provision which 
is the subject of agreement between the contracting parties, just as the 
amount of compensation, work to be performed, hours, or any other bar- 
gained-for right or duty between the parties. Surely the substantial sal- 
ary of appellant, in addition to his living allowance, and other rights, pro- 
vided for in these contracts are ample compensation for the very reasonable 
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condition placed upon his right to sue by the sixty-day notice requirement. 
Far more drastic limitations upon employees' right to sue have been up- 
held as valid by the courts, where the limitations are part|of a valid con- 


tract. 


In Wells, Fargo & Co. v. Taylor, 41 Sup. Ct. 93, 254/U.S. 175, 65 
L.Ed. 205 (1920), the Supreme Court of the United States said that in the 


absence of a statute to the contrary, a provision in a contyact, whereby 
an express company messenger agrees to assume all occupational risks, 
is valid and binding, and suit by such employee against employer is barred. 


Appellees accordingly maintain that it is not only legal, but reason- 
able, that they should have bargained for and received the right to written 
notice within sixty days of any claims arising under the employment. Ap- 
pellees were engaged in a huge overseas enterprise with many employees, 
and it was necessary for them to be in a position to investigate and dis- 
pose of claims as promptly as possible, before the witnesses and records 
became difficult or impossible to obtain. 


The Law of New York Applies 


Appellees submit that, according to the manifest intention of the 
parties, New York law controls both contracts. With reference to the 
first contract of 14 March 1955: 


1. The letterhead at the top of page one of the contract gives the 
address of 'Brown-Raymond-Walsh" (appellees) as follows: 
Brown-Raymond-Walsh 
250 Hudson Street 
New York 13, New York 
2. Apart of the title of the contract itself reads: 


CONTRACT OF EMPLOYMENT 
GROUP A EMPLOYEES - STATESIDE HIRES 


3. Appellees are three American corporations acting as a single 
contractor in a joint venture; their project was to be performed for and 
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at the behest of the United States Navy; appellant is an American citizen, 
and it appears that administrative and supervisory personnel of B-R-W 
at the project were Americans (JA 45, 47, 49, 57, 61, 67). 


It would seem clear that the intention of the parties was that New 
York law would govern. If there should be any doubt on this point, such 
doubt is dispelled by the second contract, of September 1, 1958, which 
expressly says that New York Law shall govern (Sec. 20; JA 26). 


Appellant cites no New York law which would react unfavorably up- 
on a sixty -day-notice-as-condition-precedent stipulation in a contract. 
Nor does appellant contend either that Spanish or any other law applies. 


The Second Contract Controls 
And is a Substitute for the First 


Appellees submit that where the first and second contracts are in 
conflict, or where the first contract is silent, the language and provisions 
of the second contract control. The second valid contract was a discharge 
of and substitution for the old contract. See Restatement, Contracts § 408 
(1932). 


6 Corbin, Contracts, § 1293 (1962) provides in part as follows: 


§ 1293: Discharge by a Substituted Executory Contract. 


An existing claim can be instantly discharged by the 
substitution of a new executory agreement in its place. 


* OK 


A difficult question of interpretation may arise when 
a second contract deals with the same subject matter as 
did the first contract made by the same parties, but does 
not state whether or to what extent it is intended to operate 
in discharge or substitution. The two contracts must be 
interpreted together. In so far as they are inconsistent, 
the later one prevails; the remainder of the first contract, 
being quite consistent with the second in substance and in 
purpose may be enforced. 


In Eustis Mining Co. v. Beer, S. & Co., 239 F. 976 (S.D. N.Y. 1917), 
the Court said, at p. 982: (There were two successive written instruments 
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agreed upon between the same two parties). 


The defendant is, of course, on solid ground in 
saying that the two instruments must be read together, 
in so far as they may be reconciled with each other. 
It is equally solid ground to say that, in so far as they 
cannot be reconciled, the later must prevail. * * * 
In Ed Hoffman Motors v. G.F.C. Corp., 304 S.W. 2d 216, 217 (Tex. 

Civ. App. 1957), the Court of Civil Appeals held that a written contract 
controlled over a prior written agreement, and that where the two writ- 
ings were inconsistent, the later prevailed. The Court quoted 17 C.J.S. 


Contracts, Sec. 395 as expressing the controlling principle: 


A contract complete in itself will be conclusively 
presumed to supersede and discharge another one made 
prior thereto between the same parties concerning the 
same subject matter, where the terms of the later are 
inconsistent with those of the former so that they cannot 
subsist together. 
In Western Petroleum Co. v. Atlantic Refining Co., 359 Pac. 2d 773, 

781, 68 N.M. 149 (1961), the court said that where a contract between the 
parties contained a provision in its paragraph 9 which was inconsistent 
with the corresponding paragraph 9 of an earlier contract |between the 
same parties, the new agreement " ‘changed’ and ‘modified' the original 


paragraph 9 and was in complete substitution therefor." 


6 Corbin, Contracts, § 1293 (1962) quoted supra, (p./16) also says, 


| 
in part: | 
| 


It will be observed that the term "substituted con- 
tract" is closely related to such terms as novation, ac- 
cord and satisfaction, and rescission. It is frequently 
described by the courts as one kind of accord and satis- 
faction; and rightly, because the agreement instantly 
operates as satisfaction and discharge. ed 


See also Restatement, Contracts, § 418 (1932); Merry v. Allen, 39 
Iowa 235 (1874). 


In Nutrena Mills, Inc. v. Greer, 114 F. Supp. 156, 157 (S.D. Mo. 
W.D., 1953), the Court said: 
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Moreover, the accord and satisfaction as alleged 
by defendant in reference to the note pleaded in plain- 
tiff's first count precludes him from challenging that 
note in any way. This is true for the reason that an 
accord and satisfaction is binding and controlling and 
wholly extinguishes and discharges and supersedes all 
original demands and bars or prevents any action or 
proceeding therein (sic). This accord and satisfaction 
was reached on July 23, 1952. And, to use the language 
of the courts, it is fait accompli. It would follow, there- 
fore, that the defendant cannot now litigate questions in- 
volved on that'note. See In Re Ill. Refrig. Co. (National 
Lock Co. v. Birch), 73 F.2d 881 (7th Cir., 1934). 


Appellees urge that the contract of September 1, 1958 was a valid, 


bilateral contract substituted for the first contract and acted as an im- 


mediate discharge of that contract. 


Modification of the Contract must be in Writing 


Appellees wish to emphasize that, in order for appellant's claims 
for overtime pay and the use of his car to be maintainable, there would 
have to have been a’ modification of the contract(s). Both contracts ex- 
clude appellant from overtime pay (JA 21, 23). Neither contract mentions 
use of private car by employees. Written modification, as required by the 
contracts (Section 16 and Section 21 respectively, JA 22, 26) in order to 


effect any change thereof, simply was not done. Appellees maintain that 


it is perfectly clear that such contract provisions are valid, as a matter 


of law. 


Appellant admits that they are valid under New York law (appellant's 
brief, p. 14). Green v. Doniger, 300 N.Y. 238, 90 N.E. 2d 56 (1949); Seigel 
y. Goodman, 186 Misc. 108, 59 NYS. 2d 725 (1945). These cases stand for 
the proposition that if a written contract expressly prohibits any modifica- 
tion by oral agreement, an oral agreement modifying the contract will be 
unenforceable. Moreover, appellant asserts no oral modification of the 
second contract. The New York Statute, i.e., N.Y. Personal Property Law 
Sec. 33-c, provides: 
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Section 33-c. When written agreement or other eee 
ment cannot be modified by oral executory agreement 


1. An executory agreement hereafter made shall be in- 
effective to change or modify, or to discharge in whole 
or in part, a written agreement or other written instru- 
ment hereafter executed which contains a provision to 
the effect that it cannot be changed orally, unless such 
executory agreement is in writing and signed by the 
party against whom enforcement of the change, modifi- 
cation or discharge is sought or by his agent. 


2. If executed by an agent, any agreement required by 
this section to be in writing which affects or relates to 
real property or an interest therein in any manner 
stated in section two hundred forty-two or section two 
hundred fifty-nine of the real property law, shall be 
void unless such agent was thereunto authorized in writ- 
ing. Added L. 1941, c. 329, Sec. 5; amended L. 1944, 
c. 588, Sec. 7, eff. April 5, 1944, 
Since the manifest intention of the parties, as set out in the signed 
agreement of September 1, 1958, was and is that New York law should 
govern, the contract provisions requiring modification to be in writing 


are clearly valid. 


Appellant argues that, in the absence of a statute such as exists in 
New York, a written contract may be modified by oral agreement, even 
though the contract itself forbids oral modification. Appellees would like 
to point out that, even should this be true, such a rule has no application 


in the instant case, for two reasons: | 


1. Examination of the language of the cases cited reveals that the 


key word is agreement. Here, the only "agreement" in modification of 
either contract is the superseding second contract of employment; which 
was in writing and signed by the parties, as the first contract required. 
The "assurances" claimed by Mr. Wertz as existing at the time the sec- 
ond contract was negotiated, if in fact present, were obviously relinquish- 
ed and abandoned by him by his agreement to the second contract, which - 


did not include such "assurances." 
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2. New York law controls, and under New York law oral modifica- 
tion of a written contract which forbids oral modification is unenforceable. 


The suggestion of a "condition precedent" theory as applicable to 
the 1958 contract is without foundation. Appellant refers to certain "as- 
surances" allegedly, given him by appellees just prior to signing the 1958 
contract (appellant’s brief, p. 11). These are set forth in Paragraph 8 
of the Complaint (JA 4), and include an assurance that appellant would be 
given compensation for overtime. Appellant's itemized list of special 


damages gives the amount of this claim as 17,758 dollars (JA 16). 


Appellees submit that an interpretation of these alleged assurances 
as conditions precedent to the contract is unsupportable. Whatever col- 
loquy took place before signing the contract of September 1, 1958, it is 
incredible that appellant would expect to enforce any assurances not made 
a part of the contract or that appellees consented thereto. The contract 
provides for a salary increase to appellant of 900 dollars per year. Ap- 
pellant obviously bargained for his salary raise, and deemed it necessary 
to put the raise into the contract. 


Appellees fail'to see why appellant would not insist that an "assur- 
ance" of payment of; almost 18,000 dollars be put into the contract, if ap- 
pellant thought he really had a claim for 18,000 dollars. Section 21, set 
out in capital letters immediately above his signature, denies that any 
such claim exists. 


Continuation of his employment after the change in the basic agree- 
ment between the appellees and the United States (Complaint, Para. 8; 
JA 4), and the rights given him thereunder, including his salary raise, 
were the consideration to appellant for agreeing to the new contract. As 
stated above, he thereby relinquished his then pending demands under the 
old one (Def. Ex. 2, Sec. 21; JA 26). 


Appellees maintain that the second contract was substituted for the 
first. Thus its language is controlling, and any claims extant under the 
first contract are thereby cancelled, and the second contract is expressive 
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of the sole rights and duties existing between the parties. 


It accordingly follows that appellant has no claims at all under the 


first contract; and any claims under the second contract are to be deter- 


mined according to the appropriate New York law. Under New York law, 


as discussed hereinabove, there is nothing to diminish the 
sixty-day notice provision of the contract, and the written 
requirement is affirmatively enforced. Failure to comply 
quirement bars appellant from maintaining this action. 


Section 2 
Transportation to the United States 


\effect of the 
modification 


with either re- 


There is no genuine issue of material fact as to the claim of free 


transportation to the United States and the summary judgment is proper 


as to this claim. 


To support this claim, appellant relies on the initial 


contract of 


employment dated March 14, 1955 (JA 21-22). This assertion is found in 


paragraph 8 of his Complaint (JA 4). 


However, Section 10 of the contract in question provides: 


Section 10. TERMINATION OF EMPLOYMENT 


(a) If the Employer or the Employee terminates thig em- 


ployment in accordance with provisions of Section 2, 


or if 


the Employee quits or is discharged after the completion 

of 18 months service hereunder, the Employer will return 
the Employee to the Point of Hire and will pay compensa- 
tion during travel in accordance with Section 3(a) a trans- 


portation and subsistence in accordance with Sectio 


4. 


Earned annual leave, whether used or unused, and earned 
used sick leave shall not be counted as service in comput- 


ing the 18 months hereunder. * * * 


It is to be noted that the same contract designates the Point of Hire 


as "Casablanca, French Morocco" (paragraph 1; JA 21). 


He does not ask 


for transportation to Casablanca; hence there is no basis for a transporta- 


tion claim. No claim is made for transportation under the second contract 
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of September 1, 1958 (Appellant's Complaint, Paragraph 8; JA 4). 


To allow this claim would again require a rewriting of the contract. 
There is nothing in'writing signed by the parties to support the modifica- 
tion, nor has the notice of this claim been given within the sixty-day re- 
quirement. As to these considerations, reference is made to the provi- 
sions of the contracts and the arguments relating thereto under Section 1 
above of this brief, pp. 9-21. 


Section 3 
Medical Care 


There is no genuine issue of any material fact as to the contention 
by appellant that he! was not provided with medical care or, if provided, 
that it was inadequate; and appellees are entitled to a judgment thereon 


as a matter of law. 


Terms of both employment contracts (Section 7 in each, JA 21, 24) 


preclude these claims. 


It is conceded by Mr. Wertz in his deposition that he received sub- 
stantial benefits under the compensation provisions of these contracts, 
including ten days sick leave with pay, hospitalization for a hernia opera- 


tion, and income payments for several weeks while under treatment (JA 
54-56). Moreover, ‘in his Points and Authorities in Opposition to the Mo- 
tion for Summary Judgment, he recognizes that nothing is due him under 


the compensation for illness and injury provisions of the contracts. He 
states in Paragraph 6 of the said Opposition: 


6. This plaintiff is not quibbling about compensa- 
tion under the workmens compensation act, but that he 
had earned accumulated sick leave which he had earned 
and was due him under the contract but was denied him 
by the project manager, agent of the defendants acting 
in his official capacity, and the plaintiff has never been 
granted or paid for his accumulated sick leave over all 
of the years that he was employed by defendants. 
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In cases which have some aspects strikingly similar| to the instant 
appeal, this Court has ruled that the Longshoremen's and Harbor Work- 
ers' Compensation Act is the sole remedy and the employee who has re- 
ceived the benefits thereof has no further claim upon the employer. 


In Thomas v. Central Linen Co., 263 F.2d 495, 105 U.S. App. D.C. 
49 (D.C. Cir. 1959), the Per Curiam opinion, in full, discloses: 


PER CURIAM. 


The appellant husband was injured in the course 
of his employment and received hospital treatment and 
compensation under the Longshoremen's and Harbor 
Workers' Compensation Act. He also sued appellee, 
his employer, in the District Court in the effort to re- 
cover damages apart from the compensation statute, 
and his wife, also an appellant, sued in the same com- 
plaint for damages due to loss of consortium. 


[1,2] The motion of appellee for summary judgment, 
was granted against both appellants. We think this was 
correct as to the husband because he set forth no cause 
of action against the employer in which there was any 
genuine issue of material fact bearing upon a claim for 
damages other than amounts due under the compensa- 
tion statute. And it follows as to the wife, under our 
decision in Smither & Company, Inc. v. Coles, 100 U.S. 

App. D.C. 68, 242 F.2d 220, certiorari denied 354 U/S. 

914, 77 S.Ct, 1299, 1 L.Ed. 2d 1129, that summary judg- 
ment was properly granted against her as well. 


Affirmed. 


The original complaint in this case alleged negligence by defend- 


ants in failing to furnish plaintiff a safe place to work andjin selecting a 
physician to perform an operation on plaintiff. It alleged negligence on 
the part of the physician selected, and that plaintiff suffered permanent 
physical damage as a result of the negligence of the physician, in addi- 
tion to "great physical and mental pain and anguish," which plaintiff 
‘will continue to suffer." 
The complaint further alleged that defendant "willfully, wantonly 


and with reckless disregard for the rights and welfare of the plaintiff, 
. .. terminated his employment, [and] put in a false report to the 
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Workmen's Compensation Commission of the District of Columbia which 
caused plaintiff to suffer a loss of wages in the amount of 1,500 dollars." 
The complaint demanded total damages of 125,000 dollars. 


The injury suffered by the plaintiff in the course of his employment 


was a hernia. (Records and Briefs, U. S. Court of Appeals D.C., vol. 
1236, pp 1-2, JA: Thomas v. Central Linen Co., 263 F.2d 495). 


In Lindsay v.|George Washington University, 279 F.2d 819 (D.C. 
Cir. 1960), an employee sued his employer for damages for alleged mal- 
practice at Employer's hospital in treatment of an injury which was cov- 
ered by the Longshoremen's and Harbor Workers' Compensation Act. 


In its opinion (affirming the summary judgment for the employer), 
this Court said in part (pp. 820 and 821): 


Appellant on brief concedes as he must, that "the 
original injury that he received came within the scope 
of the Workmen's Compensation Law and he therefore 
had no common law cause of action against the appel- 
lee.'' But, he argues, the treatment at the corporate 
appellee's hospital involved "independent and totally 
unrelated negligent acts * * * performed by agents of 
the appellee.” 


* * x 


Here as a concomitant of his employment, it would 
appear that plaintiff had available to him the services 
of the staff of the corporate appellee's hospital. He 
exercised the privilege thus accorded to him. His em- 
ployer could not under the Act be free from liability to 
supply requisite medical attention even had the corporate 
appellee here attempted to absolve itself from that re- 
quirement. If it be the fact that the hospital services 
were provided to the plaintiff as an incident to his em- 
ployment, added force would be supplied to the view ac- 
cepted by the District Court. 


[1] All such discussion aside, we revert to the Act 
itself -- ''The liability of an employer prescribed in sec- 
tion 904 of this title shall be exclusive and in place of all 
other liability of such employer to the employee * * *." 
The present suit for damages in addition to workmen's 
compensation is thus barred. 
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[2] Our conclusion is not altered by the fortuity 
that the employer, appellee herein, also operated the 
hospital where the professional services complained 
of were rendered. The employer is responsible in the 
particulars and to the extent specified by the Act for 
all legitimate consequences flowing from a compensa- 
ble injury. That liability, so imposed, measures this 
plaintiff's entitlement. We find no error. 


Affirmed. 
The note on page 820 of this opinion is also pertinent: 


There is no allegation in the complaint nor has 
there been argument that the corporate appellee was 
negligent in the selection of its medical staff. The al- 
legations of the complaint and plaintiff's deposition 
readily permitted the District Judge to conclude that 
plaintiff's later visits to and treatment at the hospital 
were directly referable to the treatment required b 
the original injury. Of course the plaintiff was per+ 
mitted an election of remedy, 33 U.S.C.A. Sec. 933, 
and here sued, not the physicians but the employer. 
See Moore v. Hechinger, 1942, '75 U.S. App. D.C. 39 
127 F.2d 746. 


Moreover, the Defense Base Act provides in part: 


Liability as Exclusive 


(c) The liability of an employer, contractor (on 
any subcontractor or subordinate subcontractor with 
respect to the contract of such contractor) under this 
chapter shall be exclusive and in place of all other | 
liability of such employer, contractor, subcontractor, 
or subordinate contractor to his employees (and their 
dependents) coming within the purview of this chapter, 
under the workmen's compensation law of any State, 
Territory or other jurisdiction, irrespective of the 
place where the contract of hire of any such employee 
may have been made or entered into. (42 U.S.C. Sec. 
1651(c) [1942]). 


When Mr. Wertz reported his injury to his superior, he was immed- 


iately referred to a Spanish physician who was available by arrangements 
made jointly by the Navy and the appellees. He was examined and diag- 
nosed to the best of the ability of Dr. Arcas, one of the physicians refer- 
red to in Defendant's Exhibit 9 (JA 34, 46-67). It appears) that, while still 
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under treatment by Dr. Arcas, appellant on his own initiative consulted 
a private physician (JA 47). When being informed by appellant that the 
private physician had diagnosed appellant as suffering from a hernia, ap- 
pellees promptly arranged for the admission of appellant to the United 
States Naval Hospital at Rota, Spain, where he was admitted, transporta- 


tion thereto having been provided by the appellees (JA 47). 


Appellant's deposition shows that the expected operation for hernia 
was not performed by reason of the medical judgment of the Navy physicians 
at the United States Naval Hospital (JA 47-48). The deposition further 
shows that appellant made repeated visits and was in communication with 
the staff of the United States Naval Hospital who were thereby continuously 
kept informed of his needs as understood by himself (JA 47-52, 72). 


If the United Stated Navy medical personnel and staff used poor judg- 
ment (which appellees do not concede), reference the failure to operate or 
with respect to their diagnosis reference his infection, this is unfortunate; 
but certainly these defendants had a right to, and do take the position that 
they had completely discharged any duty, humanitarian or contractual, to 
appellant by repeatedly sending him to the Navy Hospital for examination 
and treatment. According to appellant, it was Navy physicians and person- 
nel who failed to give him adequate treatment (JA 47-51). The shortcom- 
ings of the Navy, if'any, are not the responsibility of appellees. 


There is nothing in the complaint or in the deposition which asserts 
that the care by the Naval physicians, surgeons, medical staff or person- 
nel failed to meet accepted medical standards, or that such care was in- 
ept, negligent or inefficient; much less that, if so, such was known to ap- 
pelliees and that, knowing same, they thereafter failed to provide proper 
medical attention. Nor does the complaint charge appellees with negli- 
gent selection of the Naval Hospital or its staff. In addition, as previous- 
ly noted, appellant was paid for the ten-day period he was advised to stay 
in bed (JA 55). 


27 


Moreover, both contracts provide compensation to him beyond his 
actual salary. The first contract provides a cost of living allowance at 
the rate of five dollars per day above his salary (JA 21). |The cost of liv- 
ing can reasonably be considered to include medical expenses. This is 
made crystal clear in the definition of this allowance under the second 


contract (JA 24), wherein the allowance is to be '* * * in lieu of board, 


lodging and hospitalization and medical services * * *" [except as pro- 
vided for by the Section 7 Longshoremen's and Harbor Workers' Compen- 
sation benefits provision of the same contract]. If any demonstration were 
needed that there is no contractual obligation for medical) and hospitaliza- 
tion benefits beyond the Sections 7 of each contract (JA 21, 24), then the 
living allowance provisions just cited appear to be a complete answer. 


It is to be borne in mind that, as previously noted above, the spe- 
cific provisions of the contract just referred to, i.e., the |cost of living 
allowance, compensation during illness provisions, that no modifications 
of the contract are permitted except by signed agreement in writing, and 
the sixty-day notice of claim provisions of the contract, as developed un- 
der Section 1 of this brief (pp 9-21), all provide solid additional reasons 
why these medical complaints present no genuine issue of material fact 
and justify judgment for the appellees as a matter of law. 


The Pamphlets Are Not a Part of the Employment Contract 


Appellant contends that a document entitled Employees' Guide for 
Brown-Raymond-Walsh personnel Employed in Spain on Contract NOy 
8333 (JA 31-35), and a document entitled Information Pamphlet, Officer 
in Charge of Construction, Bureau of Yards and Docks, Contract Spain 


1955-56, Department of the Navy (JA 36-41) are a part of the employment 
contracts. In support, appellant cites Section 11 (b) of the contract dated 


March 14, 1955 (JA 22): 
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Section 11. Working Conditions 


* * * (b) The employee shall comply with all laws and 
regulations both civil and military, applicable at the 
Site of Work and the vicinity thereof, and such other 
rules and regulations as the Navy Officer-in-Charge of 
Construction and the Employer may establish from time 
to time with respect to personnel employed. The Em- 
ployee agrees to conduct himself at all times in an or- 
derly manner with due regard for the convenience of his 
co-workers, and to conform to reasonable standards of 
personal cleanliness." 


Section 13 of the second contract (JA 25) is similar: 


Section 13. Working Conditions 

* * * (c) The Employee shall comply with all the laws 
and regulations, both Civil and Military, applicable at 
the site of the work and the vicinity thereof, and such 
other rules and regulations as the Contractor may es- 
tablish from time to time with respect to the personnel 
employed by the Contractor. The Employee agrees to 
work and live in harmony with his co-workers employed 
on the work, and at all times to conduct himself in an 
orderly manner with due regard to the comfort and con- 
venience of his co-workers, and to conform to reason- 
able standards of personal cleanliness. 


He thus urges that the contents of the 'Employees' Guide" and the 
"Information Pamphlet" are the equivalent of "laws and regulations, both 
Civil and Military * * *.'"" Mr. Wertz invokes these pamphlets as impos- 
ing upon the contractor-appellees the duty to supply him with medical 
care and legal assistance beyond the scope of the contracts. Reference 
to his complaint as to legal assistance will be discussed below in Section 
5 of this brief. 


To claim that these pamphlets are part of the contracts is in direct 
conflict with Sections 7 and 16 of the first contract and Sections 7 and 21 


of the second (i.e.,'the Workmen's Compensation benefits and signed modi- 


fication requirement) [JA 21, 22, 24, 26]. These Sections are argued 
above in this brief, pp 9-27. 


Neither of the pamphlets referred to (JA 31-41) are incorporated 
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by reference into either contract. They are not signed by either party to 
be charged. The obligations of the Sections 11 and 13 above are placed 
upon appellant only, not upon appellees. They are reasonable obligations 
that appellant obey laws, regulations, Civil and Military, and such other 
rules and regulations as the Contractor may establish. There is nothing 
in the contracts of March 14, 1955 and September 1, 1958 (JA 21-26) im- 
posing upon the Contractors an affirmative duty to supply medical care 
to appellant from facilities or hospitals which the pamphlets inform the 
employee may be available. 


Section 4 
Sick Leave 


As to the sick leave referred to in Paragraph 6 of the Opposition 
to the Motion for Summary Judgment (supra, p.22), this claim may pos- 
sibly be abandoned as it is not mentioned, in terms, in the brief for ap- 
pellant on appeal. Moreover, there is no mention of sick leave on the 
List of Special Damages (JA 16). If, however, it is still intended to be 
advanced, there is no contract basis for it. The first contract (JA 22) 
provides in Section 9 (b) as follows: 


Section 9. Leave Privileges. 


* * * (b) In a ddition to annual leave, the Employee 
will be allowed sick leave not to exceed one week per 
year of employment. Sick leave will not accumulate 
beyond one year and cash payment will not be made 
for any unused sick leave. Sick leave shall not be al- 

lowed for any time during which the Employee receives 
compensation under Section 7. 


If, by "sick leave," "time off" is meant rather than cash payment, 
it is to be noted that during 1958, shortly before appellant quit his job, 
he had, according to his deposition, already been allowed] ten days sick 
leave, for which he was paid (JA 55). [The quitting of his job will be dis- 
cussed later reference his contentions as to alteration of his personnel 
record, in Section 6 of Argument II of this brief]. 
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The same contract provisions set out and argued under Section 1 
of this brief (pp 9-21) reference no modification except by a writing signed 
by both parties, no assurances or promises existing except those contain- 
ed in the contract, and the sixty-day notice provisions would apply to this 


sick leave claim also. [For discussion of these provisions, see this brief, 


pp 9-21]. 


Section 5 
Legal Services 


The same two pamphlets (JA 31-41) discussed above are relied up- 
on by appellant as being integral parts of the contract and, he claims, re- 
quire the appellees to supply him with an attorney in his difficulties with 


the Spanish criminal authorities. 


The arguments against the fact of such incorporation are noted 
above (pp 27-29) and will not be repeated here. 


However, examination of the parts of the documents relied upon by 
Mr. Wertz in his deposition does not sustain his interpretation of them, 
even if the documents are considered a part of the contracts. The "In- 
formation Pamphlet" (JA 36-41) is a Navy publication, and regardless of 
what it says, the Contractors have no obligation for its contents. More- 


over, it purports to supply "Information" only. It shows in Section 612 
(JA 40-41) that legal assistance would be afforded on a necessary and 
limited basis, but as previously stated, the Navy is responsible for this, 


if anyone. 


The "Employees' Guide” (JA 31-35) says nothing about the obliga- 
tion of the Contractor to furnish legal services, but advises, by way of 
information, that an employee receiving a summons to appear before a 
Spanish Court shall notify the Director of the Medical, Safety and Secur- 
ity Division of Brown-Raymond-Walsh, who will, among other things, 
"advise the party concerned of the action directed" (JA 35). 
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The complaint reference failure to supply counsel relates, of course, 
to the predicament in which Mr. Wertz found himself with the Spanish 


criminal authorities (JA 4-5, 68-70). He was there charged by a Spanish 


girl with drugging, rape, and suggested abortion (JA 70). Upon reporting 
this to his superior as required he complains that he was directed not to 
employ an attorney and that the appellees and personnel of the Navy in- 
formed him that they would take care of his case for him satisfactorily. 
He complains of lack of attention to his case by the officials involved and 


of the instruction not to employ counsel. 


The fact is, however, that he did, in time, employ his own attorney 
and that the case was dismissed (JA 74), with no apparent damage to Mr. 
Wertz. 


Moreover, all of the foregoing complaints or claims present no sub- 
stantial issue of fact by reason of contract provisions in each contract 
which are deemed conclusive against the plaintiff's position. [See Argu- 
ment II Section 1 of this brief reference the sixty-day notice requirement 
and the requirement that no modification of the contracts are allowable 


unless signed and in writing, pp 9-21]. 


Section 6 
Alteration of Personnel Records 


There is no genuine issue of any material fact as to the alteration 
of appellant's personnel records; and appellees are entitled to judgment 


thereon as a matter of law. 


In his Complaint, Paragraph 23, appellant alleges that he "has been 
advised and believes that Ellsworth M. Dunn has caused plaintiff's person- 
nel records to be altered so as to reflect that plaintiff was| discharged for 
cause rather than for the reason given to plaintiff, which was that he was 
declared surplus" (JA 8). 


However, appellant stated in his deposition that he does not know 
whether appellees' agent, Ellsworth M. Dunn, altered appellant's personnel 


32 


records or not, but that he believes they reflect that he was discharged 
for cause, i.e., unauthorized absence (JA 27-28, 64-65). In his brief, 


appellant contends: "The latter [alleged alteration of appellant's person- 


nel records] involves the question of whether there was justification in 
indicating a discharge for cause in the appellant's personnel records" 
{Appellant's brief, pp 17-18). 


Appellant's testimony reveals that his employer, the appellees, had 
cause for dismissing him and, furthermore, appellant knew it. Appellant 
admits that he was in appellees' employ, that he was under orders not to 
leave Spain until after terminal processing on October 15, 1958, that he 
in fact left Spain against these orders and without permission of appel- 
lees on October 4, 1958 (JA 64-65, 75). The contract of September 1, 
1958 lists, as a cause for discharge, insubordination (JA 25). Appellant 
recognizes that going against the orders of his superiors in such employ- 
ment is "subject" for dismissal (JA 75); and his insubordinate intention 
is disclosed by appellant's deposition (JA 58), this brief, p. 34. 


It appears, then, that if appellant's personnel records do reflect 
that he was discharged for cause, appellees had reason to so discharge 
him, and there is nothing false or improper in having the records reflect 
the fact. 


The complaint nowhere charges that the entry of a discharge for 
cause was false, illegal, wrongful or inaccurate. Mr. Dunn is not charged 
in the complaint as acting within the scope of his employment, and he is 
not a party to this suit. The complaint thus fails to state a claim against 
these appellees upon which relief can be granted. 
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III 
CLAIMS POSSIBLY NOT REFERABLE TO CONTRACT 


Section 1 
Arrest 


Whether the issues reference the arrest are referable to the con- 
tract and thus barred by the contract provisions discussed|in Argument 
Il, Section 1 of this brief (pp 9-21), there is, in any event, no genuine is- 
sue of any material fact as to the claim reference "arrest"; and appellees 


are entitled to judgment thereon as a matter of law. 


It was while the Spanish criminal case was pending and before it 
was dismissed that appellant claims that he was told by a Naval officer 
and an employee of the appellants that he was under arrest (JA 6, 42-44, 
58, 70-72). 


In appellees' argument in support of their Motion for Summary 


Judgment (JA 80-81), it was urged that no arrest took place, since appel- 


lant was never confined, taken into custody, nor, within his knowledge, 
placed under surveillance (JA 70-71). Appellees see no reason to retreat 
from or change their position. 


Arrest is defined in 4 Am. Jur. Arrest Sect. 2 (1936). 


Definition: What constitutes an arrest: 


An arrest is the taking, seizing or detaining of the 
person of another, either by touching or putting hands 
on him, or by any act which indicates an intention to 
take him into custody and subjects the person arres ed 
to the actual control and will of the person making the 
arrest. The act relied upon as constituting an arrest 
must have been performed with the intent to effect an 
arrest and must have been so understood by the party 
arrested. Also, the person making the arrest must be 
acting under some real or pretended authority for tak- 
ing the person into custody. It is not necessary, how- 
ever, that there be an application of actual force, or 
manual touching of the body, or physical restraint which 
may be visible to the eye, or a formal declaration of ar- 
rest; it is sufficient if the person arrested understands 
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that he is in the power of the one arresting and submits in 
consequence. * * * 


* * * There can be no arrest where the person sought to 
be arrested is not conscious of any restraint of his liberty. 


ee 

Appellant never treated the situation as an arrest, since he did not 
circumscribe his actions, and he continued to come and go as he pleased. 
Subsequent to being placed under "arrest," he traveled to Gibraltar and 
back, and later when to the U. S. A. from Spain, despite his orders to the 
contrary (JA 51, 65, 75). 


Appellees take cognizance of the fact that, under military law, the 
utterances made to appellant by an official or officials of the U. S. Navy 
on September 11, 1958, could constitute a valid arrest. However, this is 
immaterial according! to either of two possible fact situations: 


(1) Appellant was not subject to military jurisdiction, in which case 
the arrest was of no force and effect. Appellant's actions demonstrate 
that he did not honor or comply with the "arrest" in any way. Appellant's 


attitude, upon being informed of the arrest, shows his instant rejection of 
it (JA 58): 


* * * when we got back to Mr. Ellsworth Dunn's office, 

I told him that I didn't understand what was going on 

here, this is all news to me, and I told him point blank, 

"Tl am so damn mad, I am sick," and I said -- that is 

when I told him the second time that 'I am going to leave, 

arrest or no arrest, and go back to Washington and get 

this straightened out." 

He departed shortly thereafter for the United States without deliver- 
ing the thirty-day written notice required by the contract (JA 23), and 


without permission of his superiors (JA 58, 65, 75). 


(2) The second possibility is that the appellant was subject to mili- 
tary jurisdiction, in which case the Navy had good cause to arrest him, 
as a means of interposing its machinery between the appellant and the 
local Spanish court, before which criminal charges had already been 
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lodged against appellant and were still pending (JA 58, 70).) This is one 


way in which the American military can shield personnel subject to its 


control from the rigors of criminal proceedings by an alien sovereign, 
and also to mete out justice itself, where necessary and proper (JA 71- 
72). The Navy "Information Pamphlet" upon which appellant relies states 
that appellant was under military law (JA 36). 


Appellees emphasize that the complained-of arrest and the serving 
of court martial papers on appellant were acts of the U. Ss. Navy, through 
its duly constituted officers (JA 70, 72). Neither the U. S| Government, 
nor any individual connected with the Navy, is a party to this suit. Ap- 
pellees submit that under no theory could they be held answerable for the 
acts, wrongful or not, of United States Naval personnel. 


Section 2 
Seizure of Automobile by Spanish Authorities 


There is no genuine issue of any material fact as to|the seizure of 
appellant's automobile by Spanish authorities; and appellees are entitled 
to judgment thereon as a matter of law. 


Paragraph 22 of appellant's Complaint alleges that Ellesworth M. 
Dunn "caused" appellant's automobile to be seized and impounded in 
Spain (JA 8). This appears to be a recital of a personal act of Mr. Dunn, 
which is not charged to be illegal, wrongful or improper. There is no 
allegation that he was acting within the scope of his employment, or that 
appellees had knowledge of Mr. Dunn's alleged action. Mr. Dunn is not 
a party to this suit. 


Appellant's statement alleges that Mr. Dunn's specific act in "caus- 
ing" appellant's automobile to be seized was to inform the Mixed Com- 
mission on Jurisdiction that appellant's automobile was illegally in Spain. 
This allegedly occurred in December 1958 (JA 63-64). The Mixed Com- 
mission in turn notified the Spanish secret police, who came to appellant's 
home in Spain and took his car away (JA 8, 63-64). His complaint does 
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not allege that the police acted illegally or improperly. 


It would appear that appellant's car was illegally in Spain, or pre- 
sumably the secret police would not have taken it away. Appellant states 


that he was informed that under Spanish law his car was illegally in Spain, 


beginning thirty days after the date he was discharged from his construc- 
tion job (JA 39, 63). He nowhere states that the car at time of seizure 
was legally in Spain. How, then, can a claim be based on Mr. Dunn's ac- 
tion of informing the Mixed Commission of the presence of the car in 
Spain? 


Finally, appellees maintain that appellant was the author of his own 
misfortune. He left Spain suddenly on October 4, 1958, apparently with- 
out notifying the Spanish authorities of his status or that of his car; he 
apparently made no arrangements before he left for anyone to get the car 
out of the country before the thirty days expired; he left his car exposed 
to and a target for any official action the Spanish might take. It is proba- 
ble, and appellant should have known, that the car would come to the at- 
tention of the police within a short time. Mr. Dunn cannot be said to have 
caused, upon the facts given, an incident which would have happened in due 


course anyway. 


IV 


COMMENTS ON CERTAIN ARGUMENTS OF APPELLANT 
NOT PREVIOUSLY CONSIDERED HEREIN 


Section 1 

There Was No Element of Surprise in Presenting 

The Terms of the First Contract of Employment 

In Support of the Motion for Summary Judgment 

Appellant in his appellate brief (p. 11), for the first time, complains 

that discussion of the sixty-day written notice of claim provision of the 
first contract of erhnployment of March 14, 1955 (JA 21-22) "inserted an 
element of surprise into the Motion for Summary Judgment." 
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Before noting the facts which appellees believe show the absence of 
any such surprise, appellees wish to again note their stated position that 
the second contract of employment (JA 23-26) supersedes and is in sub- 
stitution of the first contract (this brief, pp 16-18). 


However, there was no surprise when appellees argued the terms 
of both the first contract and the second contract at the hearing on the 


Motion for Summary Judgment. 


Appellant testified exhaustively in his deposition as to his activity 
(or, rather, to the lack thereof) with respect to giving the necessary no- 
tice under his first employment contract. This testimony was given on 
June 28 and 29, 1960. He and his attorneys thus had more! than a year's 
notice that this aspect of the case might be a subject of consideration be- 
fore the hearing on the Motion for Summary Judgment on July 18, 1961. 


The Motion for Summary Judgment, served on appellant's counsel 
by mail on March 31, 1961, was also notice that the sixty-day notice of 
claims section of the first contract was relied upon as well as the claims 
section of the second contract. This was approximately three and one- 
half months before the hearing on the Motion. No objection was ever made 
to this presentation until it appears in the appellant's brief on appeal. 


Quite the contrary: In the Points and Authorities in Support of the 
Opposition to Motion for Summary Judgment, served May |22, 1961, by 
appellant, the first of his Points and Authorities (JA 19-20) is: 

"1, The entire record of this case, including deposition 

of the plaintiff and exhibits entered therein." 
The first contract of employment was the first "exhibit entered therein" 
(JA 21-22). 


Moreover, all of the Exhibits (which include the first employment 


contract) by agreement of counsel were before the Court at the argument 


upon the Motion for Summary Judgment (JA 78). 


The record as so agreed to was argued without objection (JA 78-83). 
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Section 2 


The Tender to Show an Oral Agreement to Increase 
Appellant's Salary Would not Show a Waiver of the 
Contract Requirement That Modifications Must Be 
In Writing and Signed by the Parties 
For the first time, in his appeal brief, appellant says he is pre- 
pared to show at trial, that he was granted a wage increase that was not 
confirmed by a signed writing. He thereby contends that the contract 


provision requiring modifications to be by a signed writing was "waived." 


On the contrary: A wage increase from 625 dollars per month to 


700 dollars per month was put in writing by the terms of the second con- 


tract which was signed by both parties. It is thus difficult to see where 
the claimed "waiver" of the contract requirement that modification must 
be by a signed writing is to be found. 


It is submitted that such a wage increase, even if it had not been 
confirmed in writing, was not in any sense a general waiver of the provi- 


sion in question. No authorities are cited by appellant for this suggestion. 


Section 3 
There is No Issue of Waiver of the Sixty-Day Notice 
Requirement As Suggested in Brief of Appellant 
As to the other "waiver" comment, which appears for the first time 
also in appellant's brief: 


Appellant now contends that there is an issue whether appellees 
waived the sixty-day notice of claim requirement. No such suggestion 
appears or is implied in Mr. Wertz's 164-page deposition or in the Oppo- 
sition of his counsel to the Motion for Summary Judgment, nor was it 
mentioned at the hearing thereon. It is significant that this counsel had 
been employed and had had opportunity to consider all phases of appel- 
lant's case for more than two years before the said hearing. The hear- 
ing was in July 1961, whereas the Complaint was filed by the same attor- 
ney in June 1959. Counsel for appellant at the hearing actually recognized 
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that appellant had not filed any claim within the sixty-day period, as re- 
quired (JA 83). As shown previously in this brief , appellant admitted 
that he had never filed a written claim (JA 56). 


Likewise, no authority is submitted by appellant in support of treat- 


ing the suggested "waiver" as a genuine issue of material)fact, in the 
light of the record. 


CONC LUSION 


By reason of the foregoing, appellees say that the appeal should be 
dismissed. 


Respectfully submitted, 
THOMAS S. JACKSON 


JOHN W. JACKSON 
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(i) 


REPLY TO APPELLEES' 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 
Appellees' brief gives a more detailed presentation of the ques- 
tions presented, but in the appellant's opinion this detailed presentation 
is at least mildly inaccurate. 


Statement number one concludes that". . . it is conceded that 
such written claim was not made." This statement ignores the deposi- 
tion where the appellant said that he did not know whether or not his 
New York attorney, Howard Gordon, gave the requisite notice in writing 
(J.A. 60). Appellees are apparently referring to the motion for summary 
judgment (J.A. 83) where the appellant's attorney suggests that the ap- 
pellant’s illness is an excuse for not giving written notice within the 
sixty-day period. Appellees apparently interpret this as an admission 
that notice was not given; however, it could and should be interpreted 
as saying, if the notice was not given, the appellant's illness is an ex- 


cuse for not giving it. Appellant contends that the question of whether 
written notice was given is a question of fact yet to be decided. 


In statement number two, appellees state the question is whether 
various materials modify a contract, whereas the appellant's contention 
is that a question of fact is presented in regard to whether these ma- 
terials are incorporated into the contract by reference, as rules and 
regulations. 


In statement number three, the appellees ignore the appellant's 
contention, supported by the deposition, that the appellees were parties 
to the arrest. 


The appellees question, in statement number five, whether the 
appellant's new contentions should be considered on this appeal. Appel- 
lant directs attention to the appellees’ new contentions raised for the 
first time on this appeal, to be mentioned in more detail further. 
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COMMENTS ON THE APPELLEE'S COUNTER 
STATEMENT OF THE CASE : 


ARGUMENT: 

I. The Court Should Consider All the Contentions 
Raised on this Appeal in the Interest of 
Preventing Injustice - Bs . 4 s 
Claims Referable to the Contract and Employment 
Section 1. Pay for overtime and use of automobile 
Section 2. Transportation to the United States 
Section 3. Medical Care aie Sei 
Section 4. Sick Leave 
Section 5. LegalServices . 
Claims Not Referablé to the Contract .  . 
Section 1. Alteration of Personnel Records 
Section2. Arrest “ 5 = : 
Section 3. Seizure of Automobile ° 


Iv. Arguments of the Appellant corer for the First 
Time on this Appeal . . oii hapinoch 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF 


COMMENTS ON THE APPELLEES' 
COUNTERSTATEMENT OF FACTS 


While section 3a of the 1955 contract provides that the stated com- 
pensation constituted the "entire compensation unless otherwise agreed 
in writing, section 3b reads as follows: 


"The work week for which the Employee is required 
to render service is expected to average approxi- 
mately 48 hours. However, the employee agrees to 
work such hours and shifts as are reasonably re- 
quired in the performance of his work and’ the duties 
of his position without increase or decrease in com- 
pensation as stated in Section 3(a) above." (J.A. 21) 
(Underscoring supplied) 

Appellees now contend that they did furnish the Appellant with a 
truss. However, the appellant's deposition indicates that the truss was 
furnished by Mr. Mike Barnett and there is no indication of whether 
Mr. Barnett was acting on behalf of the appellees. In any event, the 
truss furnished to the appellant was much too large, although it was ap- 
parently more comfortable than the makeshift wooden truss appellant 


had been using. (J-A. 49) 


Appellees state that "it appears that in time appellant did engage 
his own attorney"; however, this attorney was engaged after the contract 
had been terminated and the appellant had left Spain (J.A. 74, 76). 


Appellees contend that the appellant left Spain “against orders." 
These orders apparently were promulgated at the time of the appellant's 


arrest when he was told by the appellees' employee, Mr. Dunn: "You 
are under arrest and if you try to leave Spain we will have you locked 
up" (J.-A. 70). Thus, the appellees’ contention that the appellant violated 
these orders is apparently an admission of the arrest and of appellees' 
participation therein. 


ARGUMENT 


I. The Court Should Consider All the Contentions Raised 
on this Appeal in the Interest of Preventing Injustice 
Appellees cite three cases as authority for the court to refuse to 
consider several contentions of the appellant not raised in the court be- 
low. Two of these authorities are per curiam decisions and the third 
involves an attempt to raise the issue of the unconstitutionality of a 


Origuause” ¢ g erre ee * 


pss Sepang’ Ra LATE IO OT BNF 


3 


statute for the first time in the Court of Appeals. All of these cases 

are distinguishable on a factual basis. In the present case, an Ameri- 

can Citizen was enticed to Europe to work; after crossing the ocean 

and upon arrival in Spain, he was given an employment contract to sign 

in order to start to work; the contract required the appellant to work 

2500 hours per year, and appellant was led to understand that he would 
receive medical and legal assistance when necessary. The appellant 
signed the contract and after working two years found that he had worked 
over 4500 hours in addition to the 5000 hours that he had contracted to 
work (JA 2, 21). The additional work was performed under oral promises 
of compensation, which the appellees later reneged upon. Also the legal 
and medical advice was not furnished as promised; in fact the appointed 
attorney to defend the appellant became his prosecutor. (JA 58, 71). 
Finally, the appellees placed the appellant under arrest. Thus this seems 
to be a situation where all the facts and contentions of the appellant should 


be presented in order to prevent manifest injustice. As the United States, 
Supreme Court said in Hormel v. Helvering, 312 U.S. 552, 557, 61 S.Ct. 
719, 85 L.Ed. 1037 (1941): 


"Ordinarily an appellate court does not give consideration to 
issues not raised below. For our procedural scheme con- 
templates that parties should come to issue in the trial forum 
vested with authority to determine issues of fact. This is 
essential in order that parties may have the oppor tunity to 
offer all the evidence they believe relevant to the issues which 
the trial tribunal is alone competent to decide; it is equally — 
essential in order that litigants may not be surprised on ap- 
peal by final decision there of issues upon which they have had 
no opportunity to introduce evidence. *** There may always 
be exceptional cases or particular circumstances which will 
prompt a reviewing or appellate court, where injustice might 
otherwise result, to consider questions of law which were 
neither pressed nor passed upon by the court or administra- 
tive agency below. See Blair v. Oesterlein Machine Co., 

275 U.S. 220, 225, 48 S.Ct. 87, 88, 72 L.Ed. 249. 


"Rules of practice and procedure are devised to promote 
the ends of justice, not to defeat them. A rigid and undevi- 
ating judicially declared practice under which courts of 
review would invariably and under all circumstances decline 


to consider all questions which had not previously been 

specifically urged would be out of harmony with this policy. 

Orderly rules of procedure do not require sacrifice of the 

rules of fundamental justice. * * *" 

And in Mulligan v. Andrews, 93 U.S. App. D.C. 375, 211 F.2d 28 
(1954), which like the present case involved an appeal from a Summary 
judgment, the court considered new contentions raising an issue of law 
which had not been presented below, noting that the point was con- 
sidered because injustice might otherwise result. 


Il. Claims Referable to the Contract or to Employment 
Thereunder 


Section 1 - Pay for Overtime and Use of Automobile 


The 1955 contract, although not expressly providing for overtime 
pay, in section 3(b) sets forth that the appellant is expected to work a 
forty-eight hour week and that the appellant will work such hours as 
are "reasonably required" without additional compensation. Appellant 
contends that in a two-year period he was required to work over 4,500 
hours of overtime or approximately forty-three (43) hours of overtime 
per week, in addition to his regular forty-eight (48) hours. Appellant 
contends that this number of hours is more than could reasonably be 
required and that an issue of fact is presented in this regard. ~ 


This 1955 contract provides that the appellant must give written 
notice of all claims arising out of the contract on an appropriate form 
to be furnished by the appellees. Appellees maintain that the appellant 
did not submit the written notice and refer to the appellant’s deposi- 
tion (JA 56): 

"Q. Did you ever submit any such claims in accordance 
with that requirement? 
‘A. Not in writing, verbally, yes.” 


In response to a further question of whether anyone submitted the 
required notice on behalf of the appellant, the appellant answered (JA 60): 
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"That I couldn't say, whether: Mr. Howard Gordon of 
New York made it in writing to the contractor, 
Brown-Raymond-Walsh or not * * *." 

However, the testimony clearly shows that the appellees were 
verbally put on notice of the claims, and there is no testimony as to 
whether or not the appellees, after receiving the notice, furnished the 
appellant with "an appropriate form on which such written notice may 
be given” as mentioned in the contract (JA 22). Further, the appellees 
have presented no testimony as to whether or not they received any 
written notice from the appellant's former attorney, Howard Gordon, 
or from anyone else on behalf of the appellant. The appellees’ failure 
to file an affidavit with their motion for summary judgment stating that 
no notice was actually received should be considered as an adverse in- 
ference against the appellees. This, together with the deposition, leaves 
open as a question of fact whether the written notice was actually sub- 
mitted within the time allowed. 


The S -Day Notice irement 


There is very little decided law directly on the point of the sixty- 
day notice requirement in a master-servant relationship. However, in 
various insurance cases, the courts have shown a reluctance to enforce 
short notice provisions of insurance contracts, where the failure to give 
notice did not prejudice the rights of the other party. Minnesota Farm 


Bureau Service Co. v. American Casualty Co. of Reading, Pa. (Us. 


Dist. Ct. Minnesota 1959), 167 F. Supp. 315; Kennedy v. Dashner, 319 
Mich. 491, 30 N.W.2d 46 (1948); Wehner v. Foster, 331 Mich. 113, 49 
N.W.2d 87. | 


In the instant case, the fact that the appellant gave oral notice of 
each claim at the time it arose is not controverted. Thus, it appears 
that the appellees would be in no way prejudiced in investigating these 
claims or in determining the validity of them. 2 
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In Smith v. Chicago, Rock Island and Pacific Ry. Co., 82 Kan. 136, 
107 P. 635, 28 LRA (NS) 1255 (1910), the plaintiff had failed to comply 
with the thirty-day written notice provision regarding an accident, and 
the court held that such notice was waived by a claim adjustor's visit 
to the plaintiff shortly after the injury during which he btained a written 
statement about the accident. In that case the defendant was not preju- 
diced by lack of written notice, and in the instant case, the appellees 
were apparently not prejudiced by the lack of written notice, because 
they received the oral notice and didn't even furnish the appellant with 
the appropriate form on which written notice of a claim was to be pre- 
sented. Also, the appellees may be considered as having waived the 
written notice, by accepting the oral notice of the claim, and then not 
furnishing the appellant with a form on which the written notice was to 
be submitted. 


While considering waiver of the written notice provisions, it 
should be noted that the appellant testified that other employees, under 
the same contract with Brown-Raymond-Walsh,were given time off as 
compensation for overtime worked (JA 76), and that this was an estab- 
lished practice at the base at Rota, Spain (JA 77). Although this testi- 
mony, in itself, does not show a definite waiver of the provision in the 
appellant's contract, it may open the door to show such a waiver at the 
trial of the case. The full development of the waiver aspect was not 
brought out at the appellant's deposition, but would be brought out only 
at the trial. 


It should also be noted that at the hearing on the motion, the ques- 
tion of the appellant's illness as an excuse for failure to give notice was 
mentioned (JA 83). This also raises a question of fact to be determined 
by the trial court. 8 Appleman, Insurance Law and Practice 91 (section 
4746). 
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Law of New York Is Not Applicable to the 1955 Contract 


Appellees maintain that the law of New York should apply: to the 
1955 contract because the letterhead of the contract lists a New York 
address for Brown-Raymond-Walsh, because the contract reads "“state- 
side hire," and because American Citizens and corporations are the 
contracting parties. Appellees apparently overlook the facts that the 
contract was made in Spain and was to be performed in Spain. Up to 
the present time, no mention has been made of New York law in regard 
to the 1955 contract, and both parties have been relying on the law of 
the forum. Appellant submits that this case should be decided under 
the law of the forum, and that New York law should not be introduced at 
this stage of the proceeding. 


Appellees, in attempting to make the law of New York applicable 
to the 1955 contract, have, for the first time on this appeal, contended 
that the 1955 contract was merged into the 1958 contract. However, the 


appellees’ own authority on this point reads (6 Corbin, Contracts, -sec- 
tion 1293 (1950) ): 


"It happens very frequently that a party to a valid con- 
tract attempts, either as plaintiff or as defendant, to show 
that a new contract has been substituted, either as a total 
discharge or as a partial modification and discharge. The 
existence of such a new contract of substitution or modifi- 
cation must be established in the same way as any other 
contract. No one will be held to have surrendered or modi- 
fied any of his contract rights unless he is shown to have 


assented thereto in a manner that satisfies the requirements 

of a valid contract.” (underlining added) 

In the present case, the appellant alleges that he entered into the 
1958 contract only on the basis of certain assurances given him by the 
appellees (JA 4, par. 8). The appellees deny this averment (JA 12, 
par. 8). Thus it is apparent that a question of fact exists in regard to 
assent to the 1958 contract before any question of merger should be 
considered. 
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Appellant believes that the timing of the 1958 contract may be 
significant, in that this contract was terminated by the appellees only 
eleven days after it was entered into. The 1958 contract provides that 
New York law is applicable. It is this provision that the appellees seek 
to insert into the 1955 contract by arguing for the first time on this 
appeal that the 1955 contract was merged into the 1958 contract (see 
JA 67, 78, 79, 80, where the appellees’ attorney refers to the contracts 
as plural, as "two separate documents" and as “both contracts"). Appel- 
lant points out that the 1958 contract was signed on September 1, 1958 
(JA 23), and on September 12, 1958, the appellant was notified that his 
employment was terminated (JA 6). It appears inconceivable that the 
appellees would enter into a new contract with the appellant, and eleven 
days later cancel that new contract unless there was some ulterior 
motive. Appellant suggests that the ulterior motive may be the attempt 
to merge the 1955 contract into the 1958 contract, in order to make 
New York law applicable. 


Modifications of the Contract 


Appellees contend that both contracts exclude overtime pay and 
that the appellant must show a written modification of the contract to 
prevail in this claim. The appellant contends that section 3 (b) of the 
1955 contract only excludes overtime pay for reasonable overtime; 
that an average of forty-three (43) hours per week of overtime (JA 2) 
in addition to a regular forty-eight (48) hour week was not reasonable, 
and therefore, the 1955 contract does not exclude the appellant's claim 
for overtime. Neither unreasonable overtime nor use of the appellant's 
auto are covered by any provision of the contract, and thus are subject 
to any arrangement that the appellant and appellees cared to make. 


Appellant requests this court to consider the authorities set forth 
in the appellant's Brief regarding oral modification of a contract not- 
withstanding the contract provision calling for written modification only. 
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There is no indication that either party intended New York law to apply 
to the 1955 contract, and as mentioned above, the appellant contends : 
that the law of the forum should apply. The appellant maintains that 
this forum should apply the majority rule that a contract may be modi- 
fied orally, notwithstanding a provision requiring all modifications in 
writing. 


Section 2 - Transportation to the United States 


In regard to the claim for transportation pay, the appellees appear 
to be attempting to use the sixty-day notice provision as a license to 
breachtheir contract. Boththe 1955 contract and the 1958 contract make 
provision for transportation pay. Section 8(a) of the 1955 contract calls 
for deductions from the appellant's pay for a travel reserve, and sec- 
tion 8(b) requires that this fund be paid to the employee within sixty 
days after leaving Spain (JA 21). Section 4 of this contract speaks of 
"Point of Hire in the United States" in regard to travel expenses. Sec- 
tion 8 of the 1958 contract (JA 24) also provides for a transportation 
reserve fund, composed of money withheld from the employee's wages. 
Appellant contends that there is no justification in the appellees’ with- 
holding this travel money since 1958. (JA 59) 


Section 3 - Medical Care 


In regard to medical care, the appellant contends that both parties 
to the contract intended that medical care would be provided by the 
appellees. This intent is manifested in the information pamphlets which 
were incorporated into the contract and in the appellees’ actions in 
making arrangements for the appellant to be admitted to the Navy Hos- 
pital. (JA 47) Appellant further contends that the appellees were obli- 
gated to furnish medical attention to the appellant, regardless of whether 
the Navy Hospital was willing to provide such medical services. Appel- 
lant contends that the appellees breached this obligation by refusing to 
furnish medical attention, when the Navy declined to operate on the 
appellant (JA 47, 48, 77). 
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The appellant's need for medical care arose under the 1955 con- 
tract, which included a provision for a cost of living allowance of $5.00 
per day. Appellees, in their brief, have asserted for the first time that 
$5.00 per day was intended to provide for medical expenses, notwith- 
standing the materials incorporated into the contract (JA 32, 33) as 
follows: 

"After your processing is completed you will be fur- 
nished with a list of qualified doctors practicing in 
Spain. In case of illness (not connected with your 


job) you are advised to contact one of these doctors. 
** *" (underlining added) 


"To assure the availability of continuous medical atten- 
tion for the handling of * * * Emergency Medical 
Treatment for BRW * * *, Contractor NOy-83333 has 
been authorized to establish a Dispensary in Edificio 
Espana, Madrid and a contract with the British Ameri- 
can Hospital. 


* * * * 


"The British American Hospital is * * * equipped and 
staffed to handle any emergency involving employees 
* * * of BRW * * *. No charge will be made to the 


employee for emergency services rendered by this 
facility * * *." (underlining added) 
See also JA 41. 


It is apparent that the appellees agreed to provide medical serv- 
ices and that the cost of living allowance was not in lieu thereof. 


Appellees also contend that the Longshoremen's and Harbor 
Workers Act was the appellant's exclusive remedy for an industrial 
illness or accident. Appellant believes that appellees contradict this 
position by claiming that appellant was given sick leave, was furnished 
medical care at the Navy Hospital pursuant to arrangements of the 
appellees, and was furnished a truss by the appellees (Appellees' Brief, 


pages 29, 26, 2). It appears that the appellees are claiming to have 
provided the additional care and services, despite the appellant's ex- 
clusive remedy. 
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Appellees also rely on the sixty-day written notice provision of 
the contract in this regard. However, the appellees’ own arguments 
clearly show a waiver of the notice requirement — the appellees claim 
to have paid sick leave to the appellant, to have made arrangements 
for the appellant's admission to a Navy Hospital, and to have supplied 
a truss to the appellant, all without written notice of the claim. 


Section 4 - Sick Leave 


Appellant still maintains that he was entitled to sick leave that 
was not granted to him. Appellees maintain that the appellant was given 
ten days sick leave, andcite JA 55, which reads: | 

"A. The insurance company paid when I was in Se 
for the ten days I was off. 

"Q. Which ten days was that? 

"A. The ten days I was told to go home and stay in bed. 

"Q. All right. Go ahead. 


"A, Instead of me being put on sick leave which I had 
accumulated, the company put me on workmen's compensation.” 


Thus the appellees’ argument that the appellant received sick 


leave is apparently incorrect. 


Section 5 - Legal Services 

Appellees cite the "Information Pamphlet” as a Navy publication 
and maintain that the appellees have "no obligation for its contents" in 
regard to furnishing legal assistance. (JA 40, 41) However, the other 
booklet, the Employee's Guide (JA 31 through 35), was promulgated by 
the appellees and contains similar provisions (JA 35), namely that upon 
receiving a summons to appear before a Spanish Court, contact the 
appellees" director, Mr. Dunn, who will "transmit the notification to 
Commander Wiviott and in turn advise the party concerned of the action 
directed" (underlining added). 
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Appellant was directed not to employ private counsel (JA 68, 69, 
75) and did not do so until after the contract was terminated and the 
appellant had returned to the United States (JA 75, 76). Thus there 
appears to be a question of fact as to whether the appellant was dam- 
aged by the appellees" failure to supply legal advice, by their directing 
the appellant not to employ counsel, and by their allowing the legal 
counsel who was supposed to defend the appellant to transfer to the 
position of the appellant's prosecutor (JA 58,71). 


Il. Claims Not Referable to the Contract 
Section 1 - Alteration of Personnel Records 


One question of fact presented here is whether the appellees had 
cause to discharge the appellant. The appellees maintain that they had 
cause because the appellant violated regulations in leaving Spain. The 
appellant maintains that he left Spain because he was not furnished the 
medical services that the appellees had agreed to furnish and because 
a private doctor had advised him to return to the United States immedi- 
ately for an operation (JA 51, 52) and this operation was performed 
immediately upon the appellant's return at the expense of the appellees’ 
insurance carrier (JA 53, 54, 55). Just prior to leaving Spain, the 
appellant was refused medical treatment on the base (JA 72). Upon 
arrival in the United States the appellant reported to the appellees’ 
office in New York (JA 53). Thus the appellant maintains he left Spain 
because his health was threatened and because his employer refused to 
furnish medical attention, but instead surplussed him from his job; 
appellant contends that these circumstances raise a question of fact as 
to whether the appellees had any justification to show discharge for 
cause. 


Appellant feels that the appellees misclassified this claim in 
their Brief, because this claim is not referable to the contract. The 
alteration of personnel records took place after the contract was termi- 
nated and therefore is not referable to the contract. 
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Section 2 - Arrest 


Appellees' most recent contention regarding the false arrest of 
the appellant is that the appellant did not honor the false arrest and the 
appellees therefore conclude that there wasn't any arrest. The fact that 
the appellant did not submit himself to the terms of the arrest and 
escaped therefrom does not appear relevant to the question of the 
existence of the false arrest. 4 Am. Jur. 63 (Arrest, section 92) states: 

"The right of personal liberty is one of the fundamental 
rights guaranteed to every citizen and any unlawful inter- 


ference with it may be resisted. Every person has a 
right to resist an unlawful arrest * * *." 


And 19 Am. Jur. 365 (Escape, section 11) reads: 


"It is a general rule that when a person is illegally arrested, 
he has a right not to be confined in jail or prison, and he is 
justified in effecting his escape therefrom. He is entitled 
to resist any unlawful interference with his right of per- 
sonal liberty * * *." 
Thus it appears that the appellant was justified in escaping from 


the appellees' illegal arrest. 


Appellees further attempt to disclaim any responsibility for the 
false arrest by placing the full blame upon the Navy. No affidavit has 
been filed in this regard, and the record clearly indicates that the 
appellees participated in the arrest by their agent, Mr. Dunn, who stated 
(JA 70): 

You have read this letter — You are under arrest and if 

you try to leave Spain, we will have you locked up.” 

Appellees complain that the Navy is not a party to this suit, but 
they no where indicate that they took any action to bring the Navy into 
this suit, which has been pending since 1959. 
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Section 3 - Seizure of Automobile 


In this matter, the appellees for the first time raise-a question 
of agency. This in itself is a question of material fact. Appellees then 
speculate that the appellant's automobile would have been seized by the 
police regardless of the actions of the appellees — appellant contends 
that this raises another issue of fact, which should be decided at the 
trial of this case. 


IV. Arguments of the Appellant Not Previously Considered 


Appellant maintains that he is entitled to a full hearing on his 
claim. The appellees never pleaded the 1955 contract as a defense and 
the appellant at his deposition was not obligated to go into the full waiver 
aspects of his claim, except in response to questions. The issue of 
waiver was lightly touched in the deposition (JA 76, 77), and if the appel- 
lees intended to maintain that there was no waiver and that the sixty-day 
notice provision of the 1955 contract was not complied with, they should 
have filed an affidavit to this effect. In the absence of such affidavit, 
these questions are still open and should be considered. 


CONCLUSION 


By reason of the foregoing, appellant requests that the summary 
judgment be dismissed and that this cause be remanded to the United 
States District Court for the District of Columbia for trial by jury. 


Respectfully submitted, 


WILLIAM P. HELM 


8720 Flower Avenue 
Silver Spring, Md. 


HARVEY C. BEAVERS 


917 Evans Building 
Washington, D. C. 


Attorneys for Appellant 
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Ve 
BROWN & ROOT, INC. 
RAYMOND INTERNATIONAL, INC. 
WALSH CONSTRUCTION CO., 


Appellees . 
PETITION FOR REHEARING 


The petition of appellees, Brown &.Root, Inc., Raymond Inter- 
national, Inc. and Walsh Construction Co., by their counsel herein, respect- 


fully shows to this Honorable Court as follows: 


1. That the judgment of this Court entered March 7, 1963, on the 


basis of the opinion of that same date, contains the following holding: 


"x * *, Qur examination of the confused 
complaint and the confused record for which appellant 
alone is responsible leads us to the conclusion that ! 
it is virtually impossible to determine whether a 
genuine issue of fact appears. * * *." 


“2. on the basis of the foregoing, to vacate the judgment of 
the court below, and to remand for further action, is to reward the 
appellant for his failure to show error, to penalize diligence a the part 
of counsel for appellees, and to impose on the trial court a new and con- 


. tinuing burden. 


3. This Court, in accordance with the universal rule, has held 
that the burden is on the appellant to demonstrate that the trial court 
has committed error. T.V.T. Corporation v. Basiliko, 103 U. 8. App. D. C. 
181, 257 F. 2d 185; Marvin's Credit, Inc. v. Hall, 76 U. S. App. D. C. 95, 
129 F. 24-57; Bellevue Gardens, Inc. ve Hill, 111 U. 8. App. D. C. 343, 297 


F. 2d 185; Renshaw v. Renshaw, 80 U. 8. App. D. Ceo 390, 153 Fe 2d 310. 


4. The appellant has already had three clear opportunities to 


state his claim: (a) in his complaint; (b) in response to appellees’ motion 
for summary judgment; and (c) in his two briefs in this Court. He left it 
to appellees, in the court below and here, to pick out the issues, and his 
counsel accepted the issues chosen by the appellees. For this, _eppellees 
feel aggrieved that the appellant has been given just what he wants, namely, 
a reversal of the judgment of the trial court. The imposition of costs is a 
small price to pay; and the appellees have already had far greater expense in 
teaching this stage. 


5. This Court suggests, but does not direct, that the District 


Court defer consideration of appellant's claim until appellant files a 


coherent, intelligible complaint which can "then be the subject of further © 
consideration." However, appellant in the trial court could have moved 
for leave to file an amended complaint, or additional affidavits, but he 


did not do so. On the contrary, he stood on his complaint, and the record 


then before the court. He must be deemed to have waived his right to ask 


for leave to file an amended complaint, or supplemental affidavits, in 
consideration of his having imposed upon appellees and this Court the 
burden of the appeal. Any other course does not seem quite fair to the 
appellees, and seems to frustrate the purpose of the Federal Rules of Civil 


Procedure which grant liberal amendment privileges. 


Accordingly, the appellees respectfully pray that this Honorable 
Court reconsider its judgment herein and enter a judgment, on rehearing, 
affirming the judgment of the court below, 


Respectfully 
2 peter 


« Jackson 


John W. Jackson 
1025 Connecticut Avenue, N. W., 
Washington, D. C. 


Attorneys for Appellees 


GERTIFICATE OF GOOD FAITH 


I hereby certify that the foregoing and annexed Petition for 


Rehearing is presented in good faith and not for purposes of delay. 


IFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Petition for Re- 


hearing has been duly served upon Harvey C. Beavers, Esq., attorney for 
appellant, by causing a copy to be delivered to his office at 917 Evans 


Building, Washington, D. C., this </2/ day of March, 1963. 


a, 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 16,818 


JOHN W. WERTZ, 
United States Court of Appeals Appellant 
for the District of Columbia Circuit ; 
Vv. 


FILED 
HEL US BROWN & ROOT, INC., 


Y RAYMOND INTERNATIONAL, INC., 
at han auteou? WALSH CONSTRUCTION CO., 


Appellees. 


ANSWER TO PETITION FOR REHEARING 


Comes now the Appellant, John W. Wertz, by his attorneys, Wil- 
liam P. Helm and Harvey C. Beavers, and in answer to the Appellees’ 
Petition for Rehearing of the above captioned case, state: 


1. The primary issue before the United States Court of Appeals 
was whether any genuine issue of facts existed so that a Summary Judg- 
ment should not have been granted in the Court below. The Court of 
Appeals held, in effect, that the Appellee had failed in the Trial Court 
to show that no genuine issue of fact existed and that the Trial Court 
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was in error in granting Summary Judgment. On this point the Court 
stated: ". . . Giving the pleader the wide latitude the Rules allow, an 
issue of fact may be whether the provisions of the contract which would 
allegedly bar appellant's recovery were waived by the appellees. . . .” 


2. Vacating the judgment does not reward Appellant for his failure 
to show error. Appellant showed error by bringing to the Court's atten- 
tion genuine issues of fact which should have precluded the entry of a 
summary judgment. Nor does it penalize diligence on the part of Appel- 
lees, who failed to raise affirmative defenses in their pleadings but 
later relied upon such defenses in their Motion for Summary Judgment 
and Appeal. Remanding the case does impose on the Court below the 
burden of trial, however the Appellant believes that the interests of 
justice are far better served by a trial of the issues of facts by a jury 
of his peers rather than by the summary disposition which the Appellee 
favors. 


3. Appellant believes he has met his burden by showing genuine 
issues of fact and that the Court below committed error in granting the 


Summary Judgment. Furthermore, this Court has held in Riley v. Titus, 
89 U.S. App. D.C. 79 (1951), 190 F.2d 653, that Summary Judgment 
should not be granted where the record is confused, In Butcher v. United 
Electric Coal Co., 174 F.2d 1003 (CA 7th, 1949), the Court stated (at p. 
1006): 


"The judgment is authorized only where the moving 
party is entitled to a judgment as a matter of law, where 
it is quite clear what the truth is, and that no genuine issue 
remains for trial." 


And, in Sartor v. Arkansas Gas Corp., 321 U.S. 620, 64S.Ct. 724, 88 L. 
Ed. 967, the court stated (at p. 623); 
On such motion it is no part of the court's function to de- 


cide issues of fact, but solely to determine whether there 
are such issues of fact to be tried." 
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4, Appellees had equal opportunity to show that no genuine issue 
of fact existed. In their Answer, the Appellees failed to assert the af- 
firmative defenses they later relied upon and they further failed to file 
even a single affidavit upon which to base their Motion for Summary 
Judgment. One reading of the Complaint and Answer shows the exist- 
ence of many diverse issues of fact and the absence of any foundation 
upon which a Summary Judgment could properly be granted. Appellee 
made no complaint in the Court below that the Appellant's pleadings 
were inadequate; if the Appellee was aggrieved by this, a Motion for 
Summary Judgment was not the proper remedy. Further, the imposi- 
tion of costs is not a small price for Appellant to pay when considered 
relative to his earnings and his expenses in prosecuting a suit for wages 
that the Appellee never paid him and for damages for his false arrest 
by the Appellee. 


5. Appellees made no complaint in the Court below of the Appel- 
lant's pleadings. This point was brought out in the oral argument of 
the appeal primarily as the Appellee's explanation for failure to file 
affidavits supporting his Motion for Summary Judgment. Appellant 
believes that it was the Appellee's duty to file affidavits in support of 
his Motion for Summary Judgment and not the Appellant's duty to re- 
quire them, as the Appellee appears to suggest. 


Accordingly the Appellants believe that the Trial Court committed 
error in granting the motion for Summary Judgment and that the Court 
of Appeals very properly and in the interest of substantial justice va- 
cated that Judgment and remanded the case; Appellant respectfully 
prays that the Appellee's Petition for Rehearing be denied and that the 
Judgment of the United States Court of Appeals for the District of Co- 
lumbia Circuit of March 7, 1963 be affirmed. 

Respectfully submitted, 
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Harvey C. Beavers William P. Helm 

911 Evans Building 8720 Flower Avenue 

Washington, D. C. Silver Spring, Maryland 
Attorneys for Appellant 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Answer to Petition 
for Rehearing has been duly served upon Thomas S, Jackson, Esq., 


attorney for Appellee, by causing a copy to be mailed, postage prepaid, 


to his office at 1025 Connecticut Avenue, N. W., Washington, D. C. 


William P. Helm 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


JOHN S. WERTZ, ) 
15 E Street, N. W., 
Washington, D. C., 
Plaintiff, 
v. Civil Action No. 1722-59 


BROWN & ROOT, INC., 
425 13th Street, N.W., 
Washington, D.C. 


) 

) 

) 

) 

) 

) 

) 

) 

and ) 
RAYMOND CONCRETE PILE CO. 
1625 Eye Street N. W., ) 
Washington, D.C., ) 
and ) 

) 

) 

) 

) 


WALSH CONSTRUCTION CO., 
Davenport, Iowa, 


Defendants. 


COMPLAINT 
(Breach of Contract and Tort) 


1. Plaintiff is a citizen of the United States and is presently resid- 
ing in the District of Columbia and his claim against the defendants if for 
an amount in excess of Ten Thousand Dollars and is within the jurisdic- 
tion of this Court under Title 11 Section 305 of the District of Columbia 
Code (1951 Edition). as 

2. Defendant Brown and Root, Inc. is a Texas corporation with a 
registered agent and an office for doing business in the District of Colum- 
bia; defendant Raymond Concrete Pile Co. is a Delaware corporation with 
a registered agent and an office for doing business in the District of Co- 
lumbia; defendant Walsh Construction Co. is an Iowa corporation and has 
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its principal offices in Davenport, Iowa and plaintiff is without knowledge 
or information sufficient to form a belief as to whether defendant is do- 
ing business or maintains an office in the District of Columbia. 

3. Defendants are joint venturers in a common enterprise under 
the business name of Brown-Raymond-Walsh as prime contractors with 
the United States Navy Department pursuant to Contract NOy-83333 in 
the business of constructing certain bases and installations in various 
areas in Spain including one such at Rota, Spain and in the furtherance 
of such business hired, maintained and controlled certain agents, serv- 
ants and employees, including one such employee by the name of Ellsworth 
M. Dunn who was employed as Security and Medical Director at Madrid, 
Spain. 

4. Plaintiff was hired by the defendants on March 14,1955 at Ma- 
drid, Spain as a Warehouse Manager and was assigned to the new Naval 
Base at Rota, Spain. Plaintiff remained so employed until February 1956 
when he was transferred to the Inspection Department of Brown-Raymond- 
Walsh at the same rate of pay. 

5. On or about April 2, 1956, plaintiff was assigned to supervise the 
building of a new construction road on the Rota Base which assignment re- 
sulted in plaintiff having to work overtime of 286 hours for which no re- 
muneration has ever been received. On or about May 28, 1956, plaintiff 
was assigned to work at the San Christobal Quarry where he worked over- 
time in the amount of 741 hours during the period of May 28-September 
11, 1956 for which no compensation has ever been received. For the pe- 
riod of September 11, 1956 through March 30, 1958, plaintiff's employ- 
ment in the operation of a "screening and crushing plant" at the San 
Christobal Quarry caused him to work 3550 hours overtime for which no 
compensation has ever been received. During the course of plaintiff's 
employment at the San Christobal Quarry and specifically during the pe- 
riod of May 27, 1956 until March 30, 1958, plaintiff was caused to use his 


own personal automobile for all night work at the Quarry causing 2 total 


mileage of 7550 miles to be placed thereon for which no compensation has 
ever been received. 
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6. On or about February 11, 1958, plaintiff was injured while work- 
ing at the San Christobal Quarry as a result of being struck in the stomach 
by a long pry bar. The injury was immediately reported to Martin New- 
man, Safety and Security Director for Brown-Raymond-Walsh at Rota, 
Spain. Plaintiff suffered great pain from the injury and received no com- 
fort or relief from the company physician to whom Mr. Newman directed 
the plaintiff. The pain intensified to such an extent that plaintiff out of his 
own personal funds paid for and received medical care from a private 
physician. This private physician properly diagnosed plaintiff's injury as 
a hernia after the company physician had dismissed the injury as being 
nothing more than "gas pains.” This diagnosis was reported to Mr. New- 
man on July 11, 1958, and he filed an accident report with Mr. Ellsworth 
M. Dunn who was the Chief Medical, Safety and Security Director for 
Brown-Raymond-Walsh at Madrid, Spain. Mr. Dunn accepted plaintiff" s 
injury as an occupational one and directed Mr. Newman to make arrange- 
ments for hospitalization at the United States Naval Hospital at Rota, 
Spain, which was not accomplished until July 16, 1958 whereupon plaintiff 
was hospitalized and placed in bed for an operation which was scheduled 
for 10 A.M. July 17,1958. At the scheduled time of the operation on July 
17,1958, Commander Rudinger, United States Navy Medical Corps, ad- 
vised plaintiff that due to an infection he could not operate but in lieu 
thereof caused the plaintiff to be X-Rayed. Plaintiff was then sent to his 
home with orders to stay in bed for ten days and purchase a truss for re- 
lief of the hernia. Plaintiff was unable to purchase a truss and Elisworth 
M. Dunn refused to supply one for the plaintiff. 

7. On July 27, 1958, Dr. Rudinger advised the plaintiff that the in- 
fection could not be located and he would not operate. Plaintiff was in- 
structed to return to work and return to the Hospital in two weeks. Plain- 
tiff returned to the hospital on August 12, and again on August 25, 1958, 
and was given no treatment for his injury and in fact on the latter date 
was advised that Dr. Rudinger was on vacation and told to return at a 
later date. Plaintiff was also adivsed to have his teeth extracted from the 
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lower gums as this may have been the cause of the throat and nasal in- 
fection. Plaintiff did have his teeth extracted in Puerto Santa Maria, 
Spain but the infection persisted. Plaintiff to this date has never been 
afforded proper medical care by the defendants for his injury or for the 
throat and nasal infection. 

8. On or about June 28, 1958, the contract which the Defendants 
had with the United States Navy Department was converted from a "cost- 
plus" contract to a lump-sum contract and as 2 result plaintiff was re- 
quested to sign a new contract of employment with the defendants on Sep- 
tember 1, 1958. At this time plaintiff refused to sign the new contract 
since the Office Manager of the defendants at Rota advised plaintiff that 
Ellsworth M. Dunn had decreed that the plaintiff would not be permitted 
to return to the United States after an 18 month tour of duty. at the expense 
of the defendants even though the initial contract of employment so pro- 
vided. In addition plaintiff desired to be given his full amount of sick 
leave and compensation for overtime as had been the company practice 


with other personnel. Upon the assurance of Mr. Kehoe and Mr. Percey 
L. Hamilton, who was the Project Manager for Defendants at Rota, that 
plaintiff could sign the new contract with these exceptions being noted 


and with the assurance that plaintiff would be given compensation for over- 
time, and allowed his trip home, plaintiff signed the new contract on Sep- 
tember 1, 1958. Defendants have not honored any of the assurances made 
to plaintiff by their duly authorized agents Hamilton and Kehoe. 

9. On or about February 25, 1958, plaintiff received a citation to 
appear before a Spanish Court on March 1, 1958, at Puerto Santa Maria 
to answer charges made by a Spanish citizen. Plaintiff's contract of em- 
ployment with defendants required that any and all such matters involv- 
ing citizens of the United States with the Spanish authorities should be 
reported immediately to Ellsworth M. Dunn, defendants Chief Medical, 
Safety and Security Director. Plaintiff on receipt of the citation fiom 
the Spanish Court reported the matter immediately to Mr. Newman, Mr. 
Hamilton, Mr. Dunn and the U.S. Naval Officer in Charge of Construction 
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at Rota, one Commander Robert C. Gordon. Plaintiff requested that he 
be furnished with an interpreter and an attorney but his request was de- 
nied by Mr. Hamilton and Commander Gordon. 

10. Plaintiff appeared as directed on March 1, 1958, before the 
Spanish Court and was directed by the Spanish Judge to place in writing 
his answer to the charges and upon plaintiff's doing same was dismissed 
by the Judge. Plaintiff reported this matter to Commander Gordon, Mr. 
Hamilton and Mr. Newman on his return and was advised that there need 
be no concern over the charges placed against the plaintiff as there was 
available sufficient evidence in the files of the defendants and in the files 
of Commander Gordon to clear the plaintiff. Plaintiff was forbidden by 
the agents of the defendants and by Commander Gordon to employ any 
attorney as the legal officer for the U. S. Navy at Madrid would take care 
of the matter. 


11. Plaintiff was requested to provide a list of witnesses in his be- 
half and to turn the same over to Commander Gordon who would investi- 


gate and who would forward the same to Ellsworth M. Dunn and Command- 
er Devine who was the legal officer for the U. S. Navy at Madrid. The list 
was prepared by the plaintiff and turned over to Commander Gordon who 
forwarded the same to Ellsworth M. Dunn and Commander Forrest M. 
Devine at Madrid. A similar list was forwarded by the Plaintiff to the 
Spanish authorities and attached thereto was a request for investigation. 

12. On or about March 27, 1958, Commander Gordon directed plain- 
tiff to prepare a statement on the charges and advising that he CCommand- 
er Gordon) would edit the same and have it typed up and forwarded to 
Ellsworth M. Dunn and Commander Devine as they had requested. In ad- 
dition Commander Gordon advised that he would obtain the statement of 
two other witnesses for plaintiff and forward their statements to Dunn 
and Devine at Madrid. Plaintiff complied with this order of Commander 
Gordon and on April 10, 1958, presented a pencil copy statement 2 Com- 
mander Gordon. 

13. On or about September 9, 1958, plaintiff was ordered by Com- 
mander Gordon to report to Ellsworth M. Dunn and Commander Forrest 
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M. Devine, who were in Madrid. Plaintiff requested that Commander 
Gordon return the pencil copy of his statement to him when he learned 
that the same had not been typed and forwarded as Commander Gordon 
had promised to so do in March 1958. Plaintiff also learned that Com- 
mander Gordon had not contacted witnesses on his behalf. 

14. On reporting to Ellsworth M. Dunn at Madrid on September 
12, 1958, plaintiff presented to Dunn a copy of his as to what the problem 
was, plaintiff was advised that he was to be Court Martialled by the Navy, 
that he was under arrest and not permitted to leave Spain and finally that 
as a result of this matter plaintiff was to be declared surplus in his job 
and dismissed all of which was concurred in by Commander Gordon, Mr. 
Percey L. Hamilton and himself, Ellsworth M. Dunn. 

15. Plaintiff was then taken by Mr. Dunn to see Commander For- 
rest M. Devine who advised plaintiff that instead of defending him, he 
(Devine) was now going to prosecute the plaintiff. Commander Devine 
then in the presence of Mr. Dunn read Articles 31 and 32 of the Uniform 
Code of Military Justice and advised the plaintiff that he was under ar- 
rest and could not leave Spain. Plaintiff requested to be advised of the 
charges against him and was advised that the charges would be given to 
the plaintiff when the time comes. Commander Devine then read a letter 
dated September 11, 1958, and bearing serial number OICC 38949 which 
letter reflected that plaintiff was not to be permitted to leave Spain even 
after he had been surplussed from his job on October 15,1958. In this 
same meeting Commander Devine threatened the plaintiff that he Com- 
mander Devine) would have plaintiff's passport revoked and his security 
clearance withdrawn if necessary. Commander Devine and Ellsworth M. 
Dunn refused plaintiff's request to employ private counsel, and also re- 
fused plaintiff's request for medical treatment for his hernia which now 
was causing plaintiff great pain and which had become aggravated by a 
denial of medical treatment by Dunn. Ellsworth M. Dunn later advised 
the plaintiff that Commander Devine and Mr. Dunn did not like the fact 
that plaintiff had married without their consent and inferred that this act 
was the cause of plaintiff's difficulty. 
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16. On returning to Rota on September 15, 1958, plaintiff reported 
the events which had occurred at Madrid to Mr. Hamilton and requested 
permission to visit a private physician in Gibraltar which permission was 
granted. 

17. Plaintiff was advised in Gibraltar on September 16, 1958, by 
Doctor Giraldi that the hernia was in a dangerous condition which could 
cause death by strangulation at any time and that the plaintiff was also. 
suffering from a lung infection which was diagnosed as "Early Emphysema.” 
Plaintiff was advised to return to the United States for immediate treat- 
ment of the lung condition and for a hernia operation. 

18. Plaintiff reported to Mr. Hamilton on September 17, 1958, and 
was given a notice that he was to be surplussed on October 15,1958. The 
following day plaintiff again tried to obtain medical care and treatment 
at the U. S. Navy Hospital but was refused any treatment. : 

19. On September 26, 1958, William Kehoe, Office Manager for de- 
fendants at Rota, handed plaintiff his official termination papers and ad- 
vised that Ellsworth M. Dunn ordered that the plaintiff was not to be given 
any transportation money home even though his contract called for the 
same. 

20. On September 29, 1958, Commander Robert C. Gordon ordered 
plaintiff to report to his office whereupon Commander Gordon advised 
plaintiff that he was under arrest and that it was his duty to read the of- 
ficial charges to the plaintiff. Commander Gordon then showed plaintiff 
a letter of transmittal dated September 19, 1958, and bearing serial num- 
ber 39174, and ordered the plaintiff to acknowledge receipt for the same 
by signing the receipt therefor. ° “The attachment to the letter reflected a 
notification to plaintiff that he had violated the Uniform Code of Military 
Justice Article 120. Plaintiff was also advised that the Court Martial 
would take place after the plaintiff had been surplussed from his job. 

21. Plaintiff subsequently returned to the United States for med- 
ical treatment due to the great pain from the hernia and the lung infec- 


tion; plaintiff was operated on for his hernia and received protracted 


medical treatment for the lung condition which had been determined to be 
a chronic pulmonary disease (Emphysema fibrosis with bronchitis) . 

22. Since the return of plaintiff to the United States and on or about 
December 15, 1958, Ellsworth M. Dunn has caused plaintiff's personal 
automobile to be seized and impounded in Spain. 

23. Plaintiff has been advised and believes that Ellsworth M. Dunn 
has caused plaintiff's personnel records to be altered so as to reflect that 
plaintiff was discharged for cause rather than for the reason given to the 
plaintiff which was that he was declared surplus. 

24. As a result of the action of Ellsworth M. Dunn plaintiff is unable 
to obtain employment overseas since the records now reflect a discharge 
for cause and plaintiff has been unable to return to his wife and family in 
Spain and support them due to his inability to obtain any employment. 

25. Plaintiff has appealed the injustices alleged herein to the U. S. 
Navy, Judge Advocate General's Office, which office has advised plaintiff 
that his arrest was improper and that there was no jurisdiction over the 
defendant for a trial by Court Martial. Plaintiff has appealed the denial 
of his rights herein to the President of the United States and has not had 

the injustices corrected. 

26. As a result of the breach of contract by the defendants and the 
tortious conduct of their agents plaintiff has suffered great pain from his 
physical disabilities and has been prevented from pursuing his chosen oc- 
cupation by his being prevented from seeking employment due to the falsi- 
fication of records by the agent of the defendants, Ellsworth M. Dunn. 
Plaintiff has sustained out-of-pocket losses in excess of Thirty Thousand 
Dollars by the conduct of the defendants herein. 

WHEREFORE, Plaintiff prays this Honorable Court for a judgment 
in his favor and against the defendants in the amount of $250,000.00 com- 
pensatory damages and an additional sum of $250,000.00 as punitive dam- 
ages and for such other and further relief as the court may deem just and 
necessary and to which the plaintiff may show himself entitled. 

PLAINTIFF DEMANDS A TRIAL BY JURY. 

/s/ John S. Wertz 


DISTRICT OF COLUMBIA, ss: 

After being first duly sworn according to law John S. Wertz deposes 
and says that he has read the foregoing complaint by him subscribed and 
those facts stated therein of his own personal knowledge are true and 
those stated on information and belief, he believes to be true. 

/s/ John S. Wertz 


Subscribed and sworn to before me this 24th day of June, 1959. 


/s/ E. E. Blakely 
Notary Public, D. C. 


My commission expires: 12/31/61 


/s/ John P. Witsil 
1420 New York Ave., N.W 
Washington 5,D.C. 


and 


/s/ Harvey C. Beavers 
1420 New York Ave., N.W. 
Washington 5,D.C. 


Attorneys for Plaintiff 


[ Filed August 10, 1959] 


ANSWER OF DEFENDANTS 


FIRST DEFENSE: 

The Complaint fails to state a claim upon which relief can be erated 
against these defendants. 
SECOND DEFENCE: 

1. These defendants admit the allegations of paragraph 1 of the Com- 
plaint. 

2. These defendants admit the allegations of paragraph 2 of the Com- 
plaint except that these defendants say that the name of RAYMOND CON- 
CRETE PILE CO. is now, and has been since April 9, 1959, RAYMOND 
INTERNATIONAL, INC.; and these defendants further say that WALSH 
CONSTRUCTION CO. is not doing business, nor does it maintain an office 
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in the District of Columbia. 

3. The averments of paragraph 3 of the Complaint are admitted. 
IN so doing , these defendants do not intend that the description of Contract 
Noy- 83333 is either complete or accurate or that the title of the employ- 
ee, Ellsworth M. Dum, is either accurate or describes his duties and 
authorities. 

4. The averments of paragraph 4 of the Complaint are admitted. 

5. These defendants deny the averments of paragraph 5 of the Com- 
plaint; and further answering said paragraph, these defendants say that if 
the plaintiff performed any overtime work as in said paragraph alleged 


and if his personal automobile was used as in said paragraph alleged, 


these defendants did not agree to compensate him therefor and have no 
legal duty so to do. Further answering said paragraph, these defendants 
say that the Contract of Employment between the plaintiff and these de- 
fendants, bearing date the 14th day of March, 1955, is in writing and the 
same constituted the entire agreement between the plaintiff and these de- 
fendants. In and by said Contract dated the 14th day of March, 1955, it is 
expressly provided: 

"Section 3. Salary AND HOURS 

"@) Compensation shall be at the rate of $625.00 per month 
which shall constitute the entire compensation under this agreement 
unless otherwise agreed in writing between the Employer and the 
Employee * * * 

"(b) The work week for which the Employee is required to 
render service is expected to average approximately 48 hours. How- 
ever, the Employee agrees to work such hours and shifts as are rea- 
sonably required for the performance of his work and the duties of 
his position without increase or decrease in compensation as stated 
in Section 3 @) above,” 

And further answering said paragraph, these defendants say that in and by 
the Contract of Employment between the plaintiff and these defendants 
dated the 1st day of September, 1958, said plaintiff was designated in the 
classification of "Inspector" at a monthly salary rate of $700.00, and said 
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employment contract provided, among other things, as follows:  — 
"SECTION 3. Compensation 

"@) The Employee is employed at a monthly salary rate spe- 
cified above. That salary, subject to the provisions of (b) and (€) 
below, shall be the whole salary agreed upon for each month of serv- 
ice under this Agreement and will be paid not less frequently than 
monthly by the Contractor. Payment of this salary to the Employee 
and acceptance thereof by him shall constitute a full release to the 

Contractor for salary due. * * *" 

"SECTION 4. Work Period, Holidays, Approved Absence and Ter- 
mination Pay. 
"@) The Employee shall work such hours and shifts as may 

be required by the Contractor. No additional salary will be paid re- 

gardless of the number of hours worked per day or days sires per 

week." 
And said Contract dated the 1st day of September, 1958 also further 
provided that the same constituted the plaintiff's entire agreement with 
these defendants subject to modification only by written om 
by both parties. 

6. These defendants deny the averments of paragraph 6 of the Com- 
plaint and demand strict proof thereof. Further answering said paragraph, 
these defendants say that they are without personal knowledge of the inci- 
dent in which the plaintiff alleges he was injured, and accordingly demand 
strict proof thereof, including proof that the same was incurred while in 
the course of the plaintiff's employment; and these defendants further deny 
that the alleged injury was immediately reported to these defendants. Fur- 
ther answering the averments of said paragraph 6, these defendants deny 
that they have any responsibility for any acts or conduct on the part of the 


officers of the United States Navy or any employees except there own em- 
ployees acting in the course of their employment and in the performance 
of their duties and within the authority to them granted. Further answer- 
ing said paragraph of said Complaint, these defendants say that the Con- 
tracts of Employment dated, respectively, the 14th day of March, 1955 and 
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the 1st day of September, 1958, each expressly provided that compensa- 
tion insurance benefits should be paid as provided for and in accordance 
with the Longshoremans and Harbor Workers' Compensation Act, as 
amended by the Defense Base Act (Public Law 208), Public Law 803 - 
84th Congress, and any and all other applicable amending acts, as the 


sole remedy for any injury or illness arising out of and in the course of 
employment under said Contracts. And further answering said paragraph, 
these defendants say that they carried and had in full force and effect at 
the time or times alleged in said paragraph 6 a policy or policies of in- 
surance full sufficient in amount and terms, as required by said Contracts, 
to provide the plaintiff with reimbursement for any and all expenses in- 
curred or required by him resulting from any injury or illness which he 
suffered in the course of his said employment, and including all other 
compensation benefits to which he would be entitled under the said Long- 
shoremens and Harbor Workers Compensation Act and the amendments 
above described. 

7. These defendants deny the averments of paragraph 7, and fur- 
ther answering said Complaint pray that their answer to the averments 
of paragraph 6 shall be read as if repeated herein. 

8. These defendants deny the averments of paragraph 8 of the Com- 
plaint, except that they admit that said plaintiff and these defendants en- 
tered into a Contract of Employment, in writing, dated the 1st day of Sep- 
tember, 1958, which said Contract contains the following, in heavy print 
and in capitol letters immediately preceding the signature of the said 
plaintiff; 

"THE EMPLOYEE HEREBY CERTIFIES THAT HE HAS READ THE 

FOREGOING AGREEMENT AND THAT HE FULLY UNDERSTANDS 

ITS TERMS AND CONDITIONS: AND FURTHER CERTIFIES THAT 

THE FOREGOING TERMS AND CONDITIONS CONSTITUTE HIS EN- 

TIRE AGREEMENT WITH THE CONTRACTOR AND THAT NO 

PROMISES OR UNDERSTANDINGS HAVE BEEN MADE OTHER THAN 

THOSE STATED ABOVE; AND THAT IT IS SPECIFICALLY AGREED 
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“BY THE PARTIES HERETO THAT THIS AGREEMENT SHALL BE 
SUBJECT TO MODIFICATION ONLY BY WRITTEN INSTRUMENT 
SIGNED BY BOTH THE CONTRACTOR AND THE EMPLOYEE." 

9. These defendants admit that the plaintiff received a citation to 
appear before a Spanish Court to answer charges made by a Spanish citi- 
zen. They deny that the plaintiff's contract of employment requires that 
the matters set forth herein be reported as alleged, and they further deny 
that any obligation existed requiring these defendants to furnish either an 
interpreter or an attorney. Upon information and belief, these defendants 
assert that an interpreter was furnished for, and without cost to, the plain- 
tiff. These defendants further say that each of the Contracts of Employ- 
ment hereinabove described, expressly required the plaintiff to comply. 
with all laws and regulations, both civil and military, applicable at the site 
of the work and of vicinity thereof. 

10. These defendants are without sufficient information to form 2 be- 


lief as to the truth of the allegations set forth herein, and accordingly deny 


the same, except that these defendants expressly deny that any person em- 
ployed by them advised plaintiff as in said paragraph alleged. These de- 
fendants , further answering the allegations of said paragraph, say that they 
had no contractual or other obligation to provide legal counsel for the plain- 
tiff, and did not forbid the plaintiff to employ an attorney of his choosing. 
Defendants further assert that they had no responsibility, contractual or 
otherwise, for any of the alleged acts of the United States Naval Officers 
asserted herein. 

11. These defendants are without knowledge or information sufficient 
to form a belief as to the truth of the allegations set forth herein, and ac- 
cordingly deny the same. 

12. These defendants are without knowledge or information sufficient 
to form a belief as to the allegations contained herein, and accordingly deny. 
the same. 

13. These defendants specifically deny that the plaintiff was ordered 
by anyone on behalf of these defendants to report to Ellsworth M. Dunn and 
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Commander Forrest M. Devine in Madrid or anywhere else. These de- 
fendants further assert that they are without sufficient information or 
knowledge to form a belief as to the remaining allegations of said para- 
graph, but reassert that they are not responsible to the plaintiff for the 
alleged acts of an officer of the United States Navy as set forth herein. 

14. The defendants deny the allegations of paragraph 14 of the Com- 
plaint. 

15. These defendants deny the allegations of paragraph 15 of the 
Complaint, and further assert that, if true, these defendants have no re- 
sponsibility to the plaintiff for the actions alleged herein. 

16. These defendants deny the allegations of paragraph 16 of the 
Complaint. 

17. These defendants are without knowledge or information suffi- 
cient to form a belief as to the truth of the allegations of paragraph 17 of 
the Complaint, and accordingly deny the same. 

18. These defendants specifically deny that the plaintiff was refused 
medical care and treatment as alleged, and further assert that they have 


no responsibility for what transpired at the United States Naval Hospital, 
as alleged, and further say that they are without sufficient information or 
knowledge to form a belief as to the remaining allegations of said para- 


graph, and accordingly deny the same. 

19. These defendants are without sufficient information or knowl- 
edge to form 2 belief as to the truth of the allegations contained herein, 
and accordingly deny the same. They further assert that the plaintiff was 
not entitled to any transportation money under the terms and conditions 
of the Employment Contract of September 1, 1958. 

20. These defendants are without knowledge or information suffi- 
cient to form 2 belief as to the truth of the allegations of paragraph 20 of 
the Complaint, and accordingly deny the same. 

21. These defendants are without knowledge or information suffi- 
cient to form a belief as to the truth of the allegations set forth in para- 
graph 21 of the Complaint, and accordingly deny the same. They further 
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assert that under the circumstances herein, the departure of the plaintiff 
from Spain was unauthorized and was done without giving the required 
notification to the defendants herein and constituted a breach of the En- 
ployment Contract of September 1, 1958, entered into by and between the 
parties herein. 

22. These defendants are without knowledge or itocmation suffi- 
cient to form a belief as to the truth of the allegations set forth herein, 
and accordingly deny the same. 

23. These defendants specifically deny any alteration of the plain- 
tiff's records as herein stated, and further assert that the plaintiff was 
justifiably discharged for cause. : 

24. These defendants admit that the plaintiff's records reflect a 
discharge for cause, but deny all other allegations of said paragraph. 

25. These defendants are without knowledge or information suffi- 
cient to form a belief as to the truth of the allegations set forth in para- 
graph 25 of the Complaint, and accordingly deny the same. | 

26. These defendants deny the allegations of paragraph 26 of the 
Complaint. 

THIRD DEFENSE 

27. These defendants say that the specific contractual provisions 
of the Employment Contract of September 1, 1958, entered into by and be- 
tween the parties hereto precludes the plaintiff's recovery herein. 
FOURTH DEFENSE ! 

28. These defendants say that the sole remedy for compensation 
for any injury the plaintiff allegedly sustained in the course of his em- 
ployment is the Longshoremens and Harbor Workers Compensation Act 
as amended by the Defense Base Act, as set forth in Section 7 of the Em- 
ployment Contract of September 1, 1958, entered into by and between the 
parties hereto, and further that the plaintiff has received compensation 
under the aforementioned Act for the injuries allegedly sustained herein 
and is therefor estopped from asserting any further claim herein. 
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FIFTH DEFENSE 

29. These defendants say that the plaintiff failed to give written 
notice to the defendants of any alleged claim within sixty (60) days after 
the alleged claim arose, and such failure constituted a waiver of such 
claim under Section 14 of the Employment Contract of September 1, 1958, 
entered into by and between the parties hereto, and as a result therefor, 
the plaintiff cannot recover herein. 
SIXTH DEFENSE 

30. These defendants say that they are not responsible to the plain- 
tiff for the alleged acts of the Naval officers who were acting in the scope 
of their authority as agents of the United States rather than as agents of 
the defendants herein. 
SEVENTH DEFENSE 

31. These defendants say that any injuries or damages, if any there 
were; which the plaintiff sustained, were caused by his sole or contributory 
negligence and preclude his recovery in tort herein. 


JACKSON, GRAY & JACKSON 
By: /s/ Thomas S. Jackson 
Attorneys for Defendants 
719 - 15th Street, N.W. 
File copy Washington, D. C. 
John S. Wertz, Puerto Santa Maria, Spain 


[Certificate of Service] 


LIST OF SPECIAL DAMAGES 


Over time $17,758.00 
Car use on job (.05 per mile) 420.00 
Wages and train trip to Madrid 231.00 
Amount, annual leave and wages due 285.00 
Fare, luggage, expense of moving home (5 days) 614.00 
Doctors and medicine bills (lung) 267.00 
Attorneys fees (New York) 1,392.00 
Attorneys retainer (D.C.) 300.00 
Eight months loss wages 8,000.00 
Additional expense of maintaining two homes 2,000.00 
Harvey C. Beavers $31,267.00 
Attorney At Law 
Evans Building 


Washington, D.C. 
RE 7-2200 
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[Filed April 1, 1961] 


MOTION FOR SUMMARY JUDGMENT 
DISMISSING THE COMPLAINT 
(Rule 56 Federal Rules of Civil Procedure) FY 


Come now the defendants, BROWN & ROOT, INC., RAYMOND IN- 
TERNATIONAL INC., and WALSH CONSTRUCTION CO., by counsel and 
move for a Summary Judgment of Dismissal of the Complaint filed against 
them by John S. Wertz on the following grounds: 

1. The deposition of the plaintiff and the Exhibits therein identified, 
show that his claims for breaches of contract cannot be sustained; 

2. The deposition and exhibits also show that the claims sounding 
tort are without foundation; 

3. The deposition also shows that the claim of false arrest of plain- 
tiff is non-existent; 

4. The claim for punitive damages is shown by the complaint and 
by the deposition to be without foundation; and 

5. The terms of the contracts of employment between plaintiff and 
defendants preclude this action. 

Defendants refer to the Points and Authorities in Support neneot 
annexed hereto, and prayed to be read as a part hereof. 


JACKSON, GRAY & JACKSON 
By /s/ John W. Jackson 
Attorneys for Defendants 


[Filed April 1, 1961] 


POINTS AND AUTHORITIES 
ES SUPPORT se eee FOR eS JUDGMENT] 


I. x * * 


Similar provisions also appear in the previous contract of employ- 
ment between plaintiff and defendants, i.e., the contract of March 14, 1955: 


"Section 13. CLAIMS 

"Any claims arising out of or in connection with this Contract or the 
employment under this Contract, except claims of workmen's com- 
pensation as provided in Section 7 hereof, shall be submitted by the 
Employee by written notice to the Employer and to the Navy officer 
in Charge of Construction at the Site of the Work. Such written 
notice shall set forth in detail the nature of the claim and the amount 
claimed by the Employee. Such written notice shall be given within 
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sixty (60) days of the departure of the Employee from the Site of the 

Work. The giving of such written notice in the manner and at the 

time herein provided shall be a condition precedent to any right of 

action on any claim arising out of or in connection with employment 
under this contract, and any such right of action shall be limited to 
the matter set'forth in said written notice. The Employer will fur- 
nish the Employee with an appropriate form on which such written 
notice may be given. Any legal action based upon 2 claim arising 
out of this contract shall be commenced within one year after the 
termination of employment." * * * (Def. Exhibit 1, Contract of 

March 14, 1955) 

Section 2 of this earlier contract of March 14, 1955, provides: 

"Section 2. TERM OF AGREEMENT 

"The period of service hereunder shall be at the sole election 

of the Employer who may terminate the same at.any time at will, 
excepting only that after 17 months’ continuous employment from 
the date of leaving the Point of Hire the Employee may terminate 
his employment hereunder by giving the Employer written notice 
specifying the date upon which he desires to terminate his employ- 
ment, which date shall not be less than 30 days after date of delivery 
of such notice to the Employer.” 

It appears from the deposition of the plaintiff that no such notice or 
claim in accordance with the terms of these contracts was ever made by 
him. (pp. 48, 49, 63, 64, 65, 66,139,140: For the documents referred 
to in plaintiff's answers on p. 140, see Defendant's Exhibits 1 through 11, 
referred to in the Deposition, pp. 46, 48, 69, 70, 71, 113, 114, 115 and 135). 

* * * bd * 
JACKSON, GRAY & JACKSON. 
By /s/ John W. Jackson 
* * x 


Attorneys for Defendant 
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[Filed May 22, 1961] 
OPPOSITION TO MOTION 
FOR SUMMARY JUDGMENT 

Comes now the plaintiff, John S. Wertz, by counsel, and in opposing 
the motion for Summary Judgment filed by defendants herein, represents 
to the Court as follows: 

The plaintiff denies each and all of the five paragraphs contained in 
the said motion of defendants filed herein, and refer to his usar and au- 
thorities annexed hereto and made a part hereof. 


/s/ Harvey C. Beavers 
Attorney for the Plaintiff. 


[Certificate of Service] 


[Filed May 22, 1961] 


POINTS AND AUTHORITIES 
[IN SUPPORT OF OPPOSITION TO 
MOTION FOR SUMMARY JUDGMENT] 


1. The entire record of this case, including deposition of the plain- 
tiff and exhibits entered therein. j 


* * * * 


/s/ Harvey C. Beavers - 
Attorney for the Plaintiff. 


" BROWN & ROOT, INC. RAYMOND CONCRETE PILE CO. WALSH CONSTRUCTION CC 
CONTRACT OF EMPLOYMENT Las Ey We. Le. 


GROUP A EMPLOYEES — STATESIDE HIRES d ‘ 

BROWN-RAYMOND-WALSH ths feo WK av) 

250 Hudson Strect 
we New York 13, New York 

Contract of Employment for U.S. Employees Contract NOy-S3333 ; x 
Brown & Root, Inc., Raymond Concrete Pile Co., and Walsh Construction Co., Joint Venture Contractors on U. S. Navy Contrac 
NOy-83333, hereinafter called the “Employer”, empioys the Employer named upon the following terms and conditions to which th 
Employer and Employce agree. 


Name of Employee John S. Wertz 


U. S. Social Security No. —S2t—12h233 


Point of Hire ___casablanca, French Morocco 
Section }. 


ASSIGNMENT OF WORK . if 3 ¥ ; 

(a) The position for which the Employee represents he is qualified and for which he is engaged is that of 

>= _ on Naval and Air Base Construction work in Spain. 

(b) The Site of the Work, as referred to herein, shall be the place ox places within Spain, the Balearic Islands, Africa or any 
other location outside Continental United States where the Employer is caiicd upon by the Navy Department to perform work. 
whether such work is performed under the above Navy Cortract'or any other Navy cost-type contract which may be awarded sub- 
sequently to the Employer, and this Employment Contcuct shall be fully applicable to all such work. 

(e) With the written consent of the Employee, this agreement may be assigned to the United States or any of its agencies, 
or to any other Employer engaged in the performance of a contract fur the United States in the locations mentioned in Section 1 (bd). 

@ The Employer may require the Employee to render service in an equivalent or lower classification of work than mentioned 
above provided that the Employee's compensation shail sot be reiuced below that provided in Section 3 of this agreement unless 
specifically agreed in writing between the Employer and Employee in accordance with Section 16 of this agre-ment. The Employee 
may be assigned temporarily from time to time to other dutics than thuse for which he has bevn primacily engaged without increase 


‘T 
The period of service hereunder shall be at the syle election of tie Employer who may terminate the same at any time at will. 
excepting only that after 17 montrs* continuous employment from’ the date of icaving the Point of Hire the Employee may terminate 
his employment hereunder by giving the Employer written notic specifying the date upon which he desires to terminate his em- 
pa ‘which date shall not be Icss thar. 30 days after date cf delivery of such notice to the Lith, 1955 


3. SALARY AND HOURS Date o; ¢ March 
(a) Compensation shall be at the rate of $..§25.00._per mon oR shall constitute the entire ‘compensation under this 


¢ unless otherwise agreed in writing betwecn the Employer and the Employee. Such compersation shall be paid for the 
performance of work at the site, for necessary travel time from the Point of Hire to the Site ber beginning work and from the Site 
of the Work to the Point of Hire after the employee ceases work, and for disability and leave as provided in Section 7 and 9. Com- 
pensation for traveling time will be computed on the basis of the most direct and rapid means of transportation available. Salary pay- 
ions of any indebtcdness due the Contractor by the Employee, including all deductions required by law, 
d all deductions authorized by the Employce and approved by the Contracting Officer. 
red to render service is expected te average approximately 48 hours. 
agrees to work such hours and shifts as are reasonably required for the performance of his work and 

ition without increase or decrease in pensation as stated in Section 3 (a) above. . 

IRTATION AND TRAVELING EXPENSES 


ignate or approve. If the Employer 
‘will be made to the extent authorized upon 
7) Ss 
to Section 3 (a) hereof, the Employer will allow us per diem in lieu of subsistence nine 
Spain and ten dollars ($10.00) for cach caved travel in Spain; provided, however, 
indluding stop-overs of less than six hours, 1 be six dollars ($6.09) per days. No subsistence allowance shail be paid when subsistence 
and quarters are furnished or during stop-overs resulting from the Employee’s voluntary act or disregard of the Employer's 


tas noted hereinafter. In Sap rE allowance, dsys shall commence at midnight, and for portions of, 


instructions, 
“a day one-fourth {%) of the per diem allowance will be paid for cach period of six (6) hours or fraction thereof. 


(e) Baggage. Transportation of any baggage a ee ) in excess of the weight 


ize of that carried free by the carrier be paid 
1 ti mBmployer and LY 
fects in which event 
Daring ‘pain, the Balearic Islands, or any other location outside Continental 
United States, the Employer @ cost of tiving stlowance 
rs “sep = NATE aA = of dollars ($5.00) per day. 
loyee, before « re, is to submit to the required physical examination, inoculations and vaccinations as designated 
by the Employer, and farnish the Employer, in dupticate, certificates of the examining physician and of the iancutationsisa and 
vaccinations, it being expressly understood that satisfactory medical, inoculation and vaccination certificates are conditions precedent 
to this employment, provided, however, that the Employer may at its option, in the case of protracted series of inoculations aud 
vaccinations, commence such series at the time of physical examination and conclude such series during the period of travel or upon 
arrival of the Empioyce at the Site of Work. Such proccdures shal! not atfect the requirement that the Employee shall as a condition 
precedent to this employment submit to all inoculations and vaccinations as may be designated by the Employer. It is further under- 
stood that all statements made by the Employee in connection with said medical examination shall be deemed material to and a part 
of this contract and that any fraudulent misrcpresentation or concealment of a material fact by the Employee in such statements 
shall relieve the Employer from any or all obligations under this contract. All approved or authorized incidental preliminary r 
such as medical examination, inoculations, vaccinations, photographs and passport will be paid by the Employer. Employee farther 
agrees to submit to a medical examination prior to the termination of employment. Government medical facilities witl be used where 
hrected. 


Section 7. OEE ——— —-_ OR INJURY 
Compenss' insurance benefits wii! paid in accordance with and subject to the limitations of the remen’ 
Harbor Worker’s Compensation Act. as amended and ext:nded by the Defense Bage Act, as the sole remedy a tees or. ipoess as 
arising out of, or in the course of, employment under this ag-erment. However, if the Employee shall be unable to perfo-m his duties 
r this contract by reassn of injury or ilacxs, and if such dis#@Bity shall be determined to be earapensable under the Act shove 
mentioned, then upon such determination. the Employe» shal! be paid 6/26 of his monthly salary for the first week during which such 
disability exists. If such disability sha!) not continue long enough for a determination of compensability to be made under the Act, 
then~ the Employer shall-determmne whether the injury” or~iiinese is euch-that-it- would--have-been- compensabdle-under-the Act -had- 
disability continued longer than 7 days and, if 20, shal! pay the Employee 1/26 of his monthly salary for each scheduled working day 
that he determines such disability to continue, up to 2 maximum of 7 days No other or further salary shall be paid to the y 
until he is able to and does resume the performance of bin dutics under this contract and the benefite mder the eald Act pi iS 
Mall be unable to perform his duties by renaun of a disability whick is determined not t+ be coMpemsable unter sasd Act, 
then the Employee shall receive no pay from the date and time of disability until he 1s able to and does resume h:s duties under this 
Contract as provided in Section 9 (b). 


shat! be paid to the Employer span 
Spain, whichever period is ehorter. 


T# LIGQIHXa §, LNVONGLad 


of leaving the Prunt‘of Hire at the rate of four o~ « per 
or Employee's accumulated scavr re. 5 the 
i for unused ieave. Leave vf lca. (as one 
at the Navy Officer-in-Charge of Comat: -*4 
sutborize cash payment termination or maximum sccuma.s° - 
the Emplowe wall paaowes — - 
a Taav 
vepensation under Section 7. 
Employee terminates this 
the completion: of 18 months 


ance wii 4 rn 

computing the 18 months hereunder. 

c Y (by Should the health of the Employee the period of service under this 
contract as to justify the Employer in its opinion, 7 yer and/or the Navy Depart- 
{ in repatria! the Em the res ¥ re ided. 


i loyee 
Custody of legally responsible P obligations of 
provisions shall apply with reference to and in the 
affect any rights which the Employce ma i rt 
(c) If, prior to the completion of 1 se the Employec quits 
then terminate, and all compensation, cost z 
discharge, and the Emciones thereafter shall be liable for v 
tation cost and ex shall incud 
possession of fire- ithout legal aca ome on 
arms withot 
the services to be rendered by the 
narcotics; any misrep: 
the isi any other act of 
ployment of the 


WORKING CONDITIONS . . ae . 
ee understands that the various Sites of the Work are under the supervision of Military Authority. The Em- 
the mployer shall not be liable to pay any additional compensation for any acts or omissions of the Employer if 
coat rons shall result from the compliance by the Employer or the Empioyce with any order or regulation of such 
, shail comply. with all.laws and regulations both civil and military, applicable at the Site of Work and the 
such other roles and regulations. 0s: the Novy OSS 0 cond Construction and the Employer may establish 
Dect rersonne! alo} Employ rderiy manner with 


enue ri % to or in substitution the: 
liability to the Employee or his successors upon any cisim from these causes. 


1s. CLAIMS 

claims arising out of or in:eonnection Contract or the under this Contract, except clai 

compensation as provided in Section’ Sn ee cobnitied by the by written notice to the Emplo 
in Cc set forth in detail the nature 


—— 


the Employee 
cireumstances, of the 
a ED 


of hire by the Employee : 
UNITED STATES — L FOREIGN Senso een eee ee rn 
jen 0 in! Ss requi: pay foreign income taxes 
i such under Sections 31 ee 181 of the Inurmal 
to ineume under this 


pegene 
r 


HH 
bE 


EMPLOYEE THAT _BE 
FULLY UNDERSTANDS ITS TERMS EM RTIFT AT TRE 
EGOING TERMS AND COND! STE HS ENTI G PLOYE NC TR 


{8 SPECT 
INST&U- 


oan ae 85 ay 22% 


i 


195.8. 


EXHIBIT #2 


WALSH CONSTRUCTION CO. 


hereby agree: 


By ehos Contsactr tn Spala and ar ochec 


DEFENDANT'S 


day of 
pany, Joint 


83333 


roved Absence on. any days declared “holidays by the Contractor. No 
sole ‘ 


holidays. 


and conditions to which the parties 
SECTION: 1. Assignment of Work 
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8 
5. 
Bas, ‘ 


Hil alt 
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CONTRACT NOy 
led for under (b) above, the Contractor may, at its 


SECTION 3. Term of Agreement 


monthly salary for App 


RAYMOND INTERNATIONAL INC. 
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Raymond International Inc... Walsh Construction Com; 


John Stuart WERTZ 


original salary rate. 
Absence provid 


OFF-CONTINENT EMPLOYMENT AGREEMENT 


geographic area on the following terms 
worked per day or days worked per week. 


SECTION 4. Work Period, Holidays, Approved Absence and Termination Pay 


: That the Contractor employs the Employee and the Employee accepts employment 
(a) The Employee shall work such hours and shifts as may be required by the Contractor. No additional salary will be paid regard- 


REEMENT, made and entcred into this ........ 
Brown & Root Inc, 
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between 
locations in the general 
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BROWN & ROOT INC. 
COPY 
salary rate not less than his 


WITNESSETH 


romearae = Seen Dew ninssernnavssccenenvansecnsnnnneansecesteqanannnstensmernamasennsatenssens 


« THIS AG! 


( 


4 


under. 


reason of injury or illness during the course of employment under 
in its opinion and based upon such medical examination as 
i ler. Sections 


rie £ 
in 


SECTION 6. Allowance In Lieu of Jobsite Facilities 
SECTION 7. Compensation During IHiness or Injury 


Travel 
relocation i 


allowance if the new work station to 


ce 
lk 
i 


oyetopeniracelpe detention 


(c) Pibsel Contractocs, wijrelnnbarsaythoyEmaplorosen kaa: 


PERES) Pe Hie apyags yb ods 
‘ *hanutit: ist nil; ihe 


ee 


tor’s instruction. i 
diem allowanc~ vil STP pr re CB en 


the Contractor and covered by approved 


providing such cost is supported 
opinion, is sufficient to warrant a 


“lh 


SECTION 10. Medical Examination and Permits 


of hire or from the port of embarkation, the Employee shall submit 
ired by statements made 


i (b) The Employee shall all necessary permits and papers required for his departure from the United 
required under the Selective Service Act. Authorized expenses, such as medical examination, vaccination, passport and 
gio: by tha) Comets x sho Eamplnyon wi beyonce semeiie-ePe Wi eee re cate eae 
the tractor. 


SECTION 11. Military Authority 
jous sites of the work may be under the supervision of military i 
or omission by it inconsistent with the provisions of this Agreement if such act or omi 5 
any order or regulation of any military authority. 
SECTION 12. Disclosure of Information 


knowledge that disclosure of secret, confidential or restricted information to 
any such information that may come within his knowledge, may subject him 


any person not entitled 
to criminal Bi 


SECTION 13. Working Conditions 


26 


additional 


conditions, the Contractor shall 
point indicated by the next 


for 
= iti 
provided by the United States Government (under 


SECTION 20. Applicable Law 
by the Contractor and the Employce that this Agreement shall je 
i Spain. Any disputes arising from said Agreement shall be interpreted under the applicable 


SECTION 81. Certification by Employee 


BY THE PARTIES HERETO THAT THIS 
ONLY BY WRITTEN INSTRUMENT SIGNED BY BOTH THE CONTRAC- 


THIS AGREEMENT executed by the parties named herein as of the date first specified. 


Winen__/s/ Ja Ma Deaton sf John Sy Wertz 


Lmpleyes'’s Signature 


/s/f We EB. Donia ° 
he BROWN # ROOT INC. - RAYMOND INTERNATIONAL INC. 
WALSH CONSTRUCTION COMPANY 
A JOINT VENTURE 


wmee___/a/ 5 ¥ Deaton ms [3[ We L, Kehoe 


winee____/8/ We Ee Donn ee __ Office Mer., BRT, Rota 
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DEFENDANTS' EXHIBIT NO. 3 


27, January 1959 
New York 


Mr. P. L. Hamilton 
Project Manager, 


Dear Ham: 

I had a letter from "Vince" the 25th of this month. He =e he 
was told by you that Mr. Dunn, discharged me for cause. 

I have been told that by a couple of the fellows comming back, 
also. Is this true ? 

That is going to make it sorta tough on me getting another job. 
I can't hardly believe it. Sol thought its best to ask you instead of 
worrying about it. 

Things here are very slow just now not much doing. 

How did "Walter" come out and where is he now? 

Regards, 


/ 8/ John Wertz 
*- % Construction Mens Association 
271 Church Street 
New York, 13, N.Y. 


DEFENDANTS' EXHIBIT NO. 4 


2 February 1959 


Mr. John Wertz, 

c/o Construction Men's Association, 
271 Church Street, 

New York, 13, N.Y. 


Dear John: 

I have today received your letter of 27 January in which you in-. 
quire as to whether you have been discharged for cause or not. Please 
be advised that we have not at Rota received a copy of your termination 
papers. However, Mr. Dunn told Kehoe that you were discharged for 
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cause on 14 Oct. '58 for continued unauthorized absence. Personally Iam 
not in accord with this procedure. However, I had nothing to do with this 
as it was all handled in Madrid and I was not consulted in the matter. In 
my opinion, you should have been terminated due to reduction in force, as 
this is what your notice of termination called for. I have no idea what the 
thinking of Madrid was in terminating you for cause. 

You ask about Walter Opprecht. Walter had to have an operation for 
kidney stones when he returned to the States. I have heard from him peri- 
odically and he came out of the operation very well and is apparently get- 
ting along fine. He is at his home in Miami, Florida. 

The work here at Rota is slowing down considerably , especially the 
work that we are doing with our own forces, and it doesn't look like there 
will be any additional work of any size done at Rota in the foreseeable future. 

Sincerely yours, 
/s/ P. L. Hamilton 


DEFENDANTS' EXHIBIT NO. 5 


5 ,February 1959 
New York 


Mr. Otto Rose 
Personel dirrector 
Brown-Raymond-Walsh 
Edifico, Bldg. 

Madrid, Spain 

Dear Otto: 


I now have my application into several companies, for over-sea's 


[Mr. Rose would not Answer this] 


work. 
Otto: please tell me how my "discharge for cause” will affect these 
chances for getting on any of these jobs. 


Also Otto: please tell me why Mr. Dunn had me discharged for cause 


because I imagine I will have a pretty rough time getting a job on account 
of this discharge. 
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Please let me know Otto: as it sorta worries me. 
Hope you are ok. and give my regards to Carmen Moralos. 
Respectfully 


/s/ John S. Wertz 
% Construction Mens Association 
271 Church Street (Rm. 1704) 
New York 13, N.Y. 


DEFENDANTS' EXHIBIT NO. 6 


13 February 1959 
New York 


Mr. Bill Kehoe: (& you good wife) 


Dear Bill: 
Please do me a favor and send me a copy of my discharge slip as 
Hamilton told me Mr. Dunn G@ischarged for cause). 
This is just between us Bill so please sent me a copy if you don't 
have it try and get it from Madrid. Ham said he shouldn't have done it. 
Thank Bill & regards to you & yours. 


/s/ John Wertz 
% Construction Mens Association 
271 Church Street (Rm. 1702) 
New York 13, N.Y. 


DEFENDANTS' EXHIBIT NO. 7 
20 Feb. 59 


Dear John, 
Please excuse delay’in answering. I have inquired of Madrid for a 


copy of your Discharge Slip and also if you have any money due you. Mr. 
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Dunn did not give me any advice except to suggest that you write to him 
directly. As all Americans are processed for termination in Madrid, we 
at the Projects do not have such information. However, I believe you should 
contact Mr. Dunn directly as he is in the best position to advise you. 
John, some replacement part for your refrigerator showed up at the 

Base Ship's Store the other day and we picked it and are sending it to your 
home. Nothing much new John, be good and take care of yourself. 

Sincerely 

/s/ Bill Kehoe 


DEFENDANTS' EXHIBIT NO. 8 


26, January 1959 
New York 


Mr. Ellsworth Dunn 
Medical, Safety Director 
Brown-Raymond-Walsh 
Edificio, Bldg. 

Madrid, Spain 


Dear Mr. Dunn: 


I have my application mailed to several Companies, and I need my 


"Termination" Papers. 
Bill Kehoe informed me that I must write to you for these, also for 
the balance of my wages and termination pay. 
Please forward this to my New York address. 
Truly yours 


/s/ John S. Wertz 
% Construction Mens Association 
271, Church Street, New York 13, 
N.Y. 
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DEFENDANTS' EXHIBIT NO. 9 


WERTZ, J.S. EMPLOYEES GUIDE 
FOR 
BROWN-RAYMOND-WALSH PERSONNEL 
EMPLOYED IN SPAIN 
ON 
CONTRACT NOy-83333 


Revised August 30, 1955 


Prepared by Personnel Department, 
Madrid 


5 * * 

PASSPORTS 

You will be required before the expiration of six (6) months from the 
date of your arrival in Spain to have your passport validated (stamped 
'VALIDO") by submitting same to the Security Department for transmittal 
to JUSMG. This also applies to the passport of your dependents. Exten- 
sion of employee and dependents’ passports two years from date of issue 
well as renewals when passport expires four years from date of issue are 
taken care of by Personnel Department. 
DRIVER'S LICENSE 

In order to obtain a Spanish driver's license , you must produce 
either your Stateside license or a U.S. Government operator's permit 


and present same to the Security Department. This procedure applies 


also to dependents with the exception that the dependents must furnish 
two (2) photographs carnet size 1-1/4" x 1-1/8". 
WORKING HOURS AND TIMEKEEPING 

All employees of the Prime Contractor are presently working vari- 
ous hours weekly. The madrid office hours commence at 0845 until 1400 
and from 1530 until 1900 from Monday through Friday and from 0845 until 
1200 on Saturday. Project and Staging Areas will direct the working hours 
in their areas. 
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In each department time-sheets are posted in prominent places 


which you must initial daily upon reporting to work and when departing. 
You should be especially careful to see’that your name is included.on the 
time-sheet for the first day and that you sign it daily, failure to do so 
will involve difficulties in determining your daily attendance and may en- 
tail loss of pay. 

Absences from work should be reported to the Safety and Security 
Department prior to 10 a.m. so that the necessary papers may be made 
out explaining your absence. 

MEDICAL SERVICES 

After your processing is completed you will be furnished a list of 
qualified doctors practising in Spain. In case of illness (not connected with 
your job) you are advised to contact one of these doctors. The prices are 
reasonable, although not standard with U.S. medical fees. Various spe- 
cialists are included and previous negotiations with the doctors have been 
carried out to assure prompt and efficient service on their part. 

To assure the availability of a continuous medical service for the 
handling of Medical Examinations, Immunization Incculations , Industrial 
Injuries and Emergency Medical Treatment for BRW, AESB, and OICC 
and ROICC personnel employed in the Madrid and Torrejon areas, as well 
as a limited service for the dependents of said personnel, Contractor NOy- 
83333 has been authorized to establish a Dispensary in the Edificio Espana, 
Madrid and a Contract with the British American Hospital. 

The facility in the Edificio Espana, is located on the First Floor of 
the Building immediately adjacent to the Tailor Shop, and the British 
American Hospital'is located on Isaac Peral Street opposite the San Pablo 
College. 

The business hours and the services available at these facilities are 
as follows: 

BRW Dispensary 
The BRW Dispensary is open Monday through Saturday during 
normal BRW business hours, and it is equipped and staffed to 
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handle, or arrange for the handling of any emergency involving BRW, 
AESB, OICC and ROICC employees which requires medical aid. Due 
to limited space, however, this facility is not equipped or staffed to 
render treatment to Dependents. No charge will be made for the 
services performed in this facility for employees of the organiza- 
tions above mentioned, but these services will be limited to those 
approved by the OICC, which are: 

a. Treatment of Industrial injury cases 


b. Treatment of Non Industrial cases wherein it is determined 
to be in the best interest of the U. S. Government — 


c. Vaccinations and Immunizations 
d. Medical consultation and advice. 


British American Hospital 

The British American Hospital is open 24 hours per day seven days 
a week, and is equipped and staffed to handle, or, arrange, for the 
handling of any emergency involving the employees or the dependents 
of employees of BRW, AESB, the OICC and the ROICC which requires 
medical aid. No charge will be made to the employee for emergency 
services rendered by this facility, but such service will be limited 

to the following: 


Eme rgency ambulance service with a bilingual <r 
English Doctor Attendant. 


First Aid 
Emergency Medical Advice 


. Assistance in arranging procurement of medical services 
other than First Aid, including hospitalization. 


In addition to the above services, Immunization service for depend- 
ents of BRW, AESB, OICC and ROICC is available by appointment at Dr. 
Otto's Clinic located at Zurbano #6, Madrid. Dr. Otto has indicated that 
he will have both Spanish and American Vaccines available for this serv- 
ice and that the charge will be the cost of the Vaccine plus 25 Ptas. per 
visit. 


For your convenience, the telephone numbers of the above mentioned 


facilities are listed below. 


BRW Dispensary 22-11-50 
Ext. 17 


BRITISH AMERICAN HOSPITAL 34-67-00 
DR. OTTE'S CLINIC 24-76-20 
REPORTING OF ILLNESSES AND INJURIES 
Any illness and all injuries incurred by BRW employees stationed 
in Madrid must be reported to the Brown-Raymond-Walsh Medical De- 
partment located on the First Floor of the Edificio Espana. At the outly- 
ing projects, illnesses and injuries must be reported to the nearest BRW 
FIRST AID STATION OR FIRST AID FACILITY. 
MEDICAL FACILITIES AT PROJECTS AND STAGING AREAS 
At the present time the Medical Department is in process of estab- 
lishing medical Facilities at each project to perform physical examina- 
tions and render emergency medical treatment. The doctors selected 
must meet the U. S. Standards, have had training in the United States and 
speak English. In this connection, Dr. Arcas is assigned to the Jerez area 
at the present time. 


* * 


DRESS REQUIREMENTS 


During off-duty hours all personnel will continue to conform with 


the Spanish custom of wearing civilian clothing at all times. Except when 
actively. participating in sports, a coat and tie will be worn. Clothing of 
loud and/or unusual design is not considered in good taste and is to be 
discouraged. Employees are reminded that they should at all times pre- 
sent a smart and neat appearance. 
AUTHORIZED TRAVEL 

If you are required to travel on Company business, you must report 
to the Travel Section where the necessary orders will be prepared. You 
should be especially careful to have these orders endorsed by the proper 
military authorities upon arrival at your destination and prior to your 
departure. All ticket stubs should be retained and returned to the Travel 
Department along with the endorsed orders and the completed itinerary 
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sheet. Failure to have the proper endorsements on orders may entail 
considerable difficulty in receiving reimbursement for authorized travel. 

In addition to your salary and cost of living allowance, you will be author- 
ized travel per diem in accordance with the U.S. Standard Travel Regulations. 

Under no circumstances should an employee purchase his own trans- 
portation. It should be purchased by the transportation officer in the lo- 
cality in which the employee is at the time. 

* * * 
EMPLOYEE PRIVILEGES 

Post Exchange privileges have been estended to us by the military 
authorities and employees should not abuse them. Any resale of articles 
purchased in the PX for profit will result in immediate revocation of the 
privilege for the individual in question, and could cause the loss of privi- 
leges for all Company employees. , 

At the present time a shopping service has been established for the 
benefit of those employees who are working at the various projects. Or- 
ders for groceries and various other articles may be obtained by submit- 
ting a written request to their Office Manager on a C.O.D. basis. 
INVOLVEMENT WITH THE SPANISH AUTHORITIES 


Any Brown-Raymond-Walsh U. S. National employee or dependent 


thereof who receives a summons to appear before a Spanish Court shall 

immediately notify the BRW Director of Medical, Safety & Security Divi- 
sion, Mr. E. M. Dunn, office phone 32-36-00 or 32-37-00, Extension No. 
17, who will immediately transmit the notification to Commander Wiviott 


and in turn advise the party concerned of the action directed. 
* * * * * 


. 
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DEFENDANTS' EXHIBIT NO. 10 


INFORMATION 


Contracts - Spain 
1955 - 1956 


302. Applicability of the Uniform Code of Military Justice and Designa- 
tion as "Members of the United States Forces." 


United States citizen military and civilian personnel attached to the 
OICC are present in Spain for the purpose of accomplishing the desired 
aims of the Defense Agreement entered into by the Governments of the 
United States and Spain. The Uniform Code of Military Justice provides 
that all persons serving with, employed by, or accompanying the armed 
forces without the continental limits of the United States, and without spe- - 
cified territories thereof, are subject to the Code. In Procedural Agree- 
ment No. 16, which implements the Agreements between the United States 
and Spain, the term "Members of the United States Forces" is defined as 
having reference to military personnel of the United States armed forces, 
technicians and personnel accompanying, serving with, or employed by 
said forces, who are subject to the military laws of the United States, and 
members of the families of the aforementioned individuals. 

The combined effect of the above is to place all military, civil serv- 
ice, and prime contractor personnel associated with the OICC, in the 
status of "Members of the United States Forces." This status also ap- 
plies to the members of the families of such persons, who are accompany - 
ing them in Spain, even if such member is not employed by a United States 


agency related to the Spanish Base Program. Essential to any employment 
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contract, express or implied, for employment with the OICC or the prime 
contractors, is the provision that by the very fact of the employment they 
become subject to the Uniform Code of Military Justice. 


303. Passports. 

As a member of the United States Forces in Spain, you are required 
to have a valido stamp placed in your passport. This stamp serves ‘in lieu 
of a visa during the time you remain a member of the United States: ‘Forces 
in Spain. As soon as possible after arriving in Spain you are required to 
turn in your passport to your organization personnel manager, who will 
forward it to the proper authorities for the prupose of obtaining a valido 
entry. This process normally requires two weeks, 

Passports are normally issued for terms of two years, renewable 
for an additional two years. The United States Consul, located at the Em- 
bassy, is the agency effecting the renewal of passports. In the case where 
passports are to be renewed, your personnel manager should be consulted 
to obtain a letter to the Consul certifying your status as a member of the 
United States Forces in Spain and indicating your probable length and pur- 
pose of stay. 

There are special:regulations which apply to naturalized American 
citizens who were born in Spain, and if you fall in this category you should 
check with the United States Consul shortly after your arrival. 

It is noted that military personnel stationed in Spain are not required 
to have a passport. Any travel in countries of Western Europe can be ac- 
complished with proper leave papers and an Armed Forces Identification 
Card. 


304. Change in Status because of Marriage or Divorce. 
The status of an individual as a Member of the United States Forces 


is deter mined either through employment, as discussed in Section 301 , or 
by the family relationship which establishes the party as a dependent of 


such employee or military member. Marriage to, or divorce from, a mem- 
ber of the United States Forces will, in most instances, affect the status 
of the party who is not by virtue of self-employment a member of the United 
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States Forces. Similarly, the marriage of a dependent to a person not a 
member of the United States Forces will affect the status of such depend- 
ent. 

Because of the resulting change in status, as well as other considera- 
tions, all marriages and divorces by or between Members of the United 
States Forces must be immediately reported to the respective personnel 
offices. Civil service employees of the OICC and the ROICC's must im- 
mediately notify the personnel office and the Security Officer of all such 
changes in status in order that appropriate action may be taken in accord- 
ance with civil service and OICC regulations. 

* * * 
305.1 Registration of Births. 

If a child is born in Spain to a member of the United States Forces, 
the birth must be registered within 48 hours with the Spanish authorities 
at the Registro Civil in the district in which the child was born. It is also 
necessary that the birth be registered with the American Embassy within 
a reasonable time. At the time of application for registration with the 
Embassy, there must be Furnished the Spanish birth certificate, and the 
parent's passports. The photograph of the child will be added to the pass- 
port of either parent. Compliance with Spanish and American Embassy 
registration requirements is required in order to obviate serious difficulty 
which might be encountered upon leaving Spain. 


306. JUSMG and OICC Directives and Regulation. 
JUSMG and the OICC periodically issue Regulations or Directives 


which are published to each employee as appropriate. All employees are 


responsible for knowledge of the contents of those directives which are of 

a general or regulatory nature, and are urged to read them as soon after 
reporting as possible. JUSMG Regulations, when applicable, are promul- 
gated to the OICC, the Resident Officers in Charge of Construction (ROICC's) , 
and Prime Contractor employees by a covering OICC directive, thereby 


making them applicable to those activities. 
* * . * 
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308. Termination. 

Employees who are members of the United States Forces in Spain 
solely by virtue of their employment lose that status and the accompany- 
ing privileges upon termination. Such change in status is reported to the 
Provost Marshal's office in order that appropriate changes may be made 
in passports or other documents. If the former employee remains in 
Spain his status is that of a tourist and his rights as a member of the United 
States Forces cease. 

Pre-termination procedures require the return to the OICC or 
JUSMG of all identification documents and passes issued to the employee 
and his dependents. Failure to do so will result in withholding final clear- 
ance. 

* * 
502. Automobile Registration. 

Members of the United States Forces in Spain are permitted to im- 
port and register with the Military Mission, on a tax-free basis, one auto- 
mobile per family. Wherever possible, vehicles should be registered be- 
fore being brought into Spain in order to facilitate getting the car through 
customs. If this is not possible, vehicles should be registered with the 
Military Mission immediately after entry into Spain. Forms for registra- 
tion are available at the OICC Security Office, BRW Security Office, or 
the AESB Transportation Department. Any que stions or unusual cases 
should be referred to the OICC Security Officer. All Spanish traffic laws 
are applicable to the operation of vehicles owned by United States citizens. 


A resume of these laws is furnished to each person at the time he receives 
his certificate of registration. 


503. Driver's License. 

Members of the United States Forces in Spain, eighteen (18) years 
of age and older, will be issued a Spanish 2nd Class driver's permit free 
of charge, provided they possess a United States driver's permit. Appli- 
cation for a driver's permit can be made at the same places as those noted 
above for vehicle registration. 


504. Identification Cards. 

Members of the United States Forces in Spain should apply as soon 
as possible after their arrival for a JUSMG Identification Card. Forms 
for application are available from both contractors and the OICC Security 
Office. JUSMG Identification Cards are issued to employees and their 
dependents sixteen (16) years of age and older. In addition to being used 


for purposes of identification by Spanish authorities, this Identification 
Card is also used as a2 Post Exchange Card and for adults as a Class VI 
Card (liquor store). Children between the ages of twelve (12) and sixteen 
(16) will be allowed to make purchases in the Post Exchange if they have 
in their possession their parent's Identification Card. Parents assume 
full responsibility for their children's conduct when they give them their 
Identification Card to make purchases in the Post Exchange. 

If an Identification Card is lost, you must submit a written statement 
of the circumstances surrounding the loss and a request for a new Identi- 
fication Card to the OICC Security Officer, who will forward this statement 
to the Provost Marshal for appropriate action. Loss of an Identification 
Card will necessarily result in a loss of ability to use those facilities re- 
quiring an Identification Card for admittance during the period (approxi- 
mately three weeks) required to reissue a card. 

* * * *x 
506. Hours of work. 

The regularly scheduled work week for all operations directly under 

the cognizance of the OICC in the Madrid Area is as follows: 
Monday through Friday 0900-1400 1530-1900 
Saturday 0900-1200 
* * * * 

612. Legal Assistance. 

The OICC Legal Officer is also designated the Legal Assitance Offi- 
cer. In accordance with current instructions the service provided here- 
under is available only to military personnel, civil service personnel, and 
the dependents of each; however, because of our location, legal assistance 
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is also extended, on a necessary and limited basis, to prime contractor 


employees and their dependents. Inasmuch as the service provided is of 
a legal nature, the usual attorney and client relationship is carefully 
guarded. All such service and the files pertaining to the persons served 
are treated as confidential and privileged in the legal sense. 


* * * * * 


613. Medical Facilities. 
* * 
613.2 Contractor Personnel. 

The Prime Construction Contractor maintains a Dispensary on the 
First Floor of the Edificio Espana which will treat personnel of the Prime 
Contractors, and in some cases OICC personnel. In addition, a contract 
has been made with the British-American Hospital, located near the Uni- 
versity, on Isaac Peral Street, to provide emergency first-aid, ambulance 
service, assistance in obtaining medical services other than first- aid, etc. 


Names of bilingual doctors may be obtained from the United States Consulate. 
* * * * * 
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DEFENDANTS' EXHIBIT NO. 11 


R-10: mgp 
P 
Ser: 


Resident Officer in Charge of Construction, Area IV, BuDocks 
Contracts, Rota 


To: Mr. John S. Wertz 

Subj: Ledged Offense 

Encl: (1) OICC ltr ser: 39174 dtd 19 September 1958 to ROICC Area IV 
w/ enclosure 

1. Enclosure (1) is forwarded. 

2. Please acknowledge receipt by endorsement hereto. 


/s/ R. C. Gordon 


FIRST ENDORSEMENT on ROICC, Area IV, ltr, ser: 1021 dtd 29 Septem- 
ber 1958 to Mr. John S. Wertz. 
From: John S. Wertz 


To: Resident Officer in Charge of Construction, Area IV, BuDocks 
Contracts, Rota 


Subj: Ledged Offense 


1. Receipt of enclosure to basic letter is acknowledged as of 1600 hours 
this date. 


On 29, Sept. 1958 

This was read to me by Cdm Gordon and the Summerio 

handed to me, the first time I have ever seen anything 

regarding this false charge and I had to sign for these. 
/s/ IW 
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DEFENDANTS' EXHIBIT NO. 11 (Cont'd) 


ee 


CHARGE SHEET 


. PLACE DATE 
Madrid, Spain 


_—_ Madrid, Spain nT rn 
ACCUSED (* * *) SERVICE NUMBER RANK OR GRADE 
Wertz, John S. N/A N/A 


___ Wertz, John $8. eee 
ORGANIZATION AND ARMED -DATE OF BIRTH PAY PER MONTH 
FORCE (If the accused is not a 
member.of any armed force, state. 4 August 1907 __ BASIC _$700.00_ 
other-appropriate description show- CONTRIBUTION TO 
-ing that he is subject to military law.) . FAMILY OR QUARTERS *** 

A person accompanying the Armed SSE asi (***) 

N 


Forces of the United States in Spain A- 


RECORD OF SERVICE 


INITIAL DATE OF CURRENT SERVICE TERM OF CURRENT SERVICE 
4 March 1956 Indefinite - Terminable contract 


__14 March 1956 CO ere 
PRIOR SERVICE (***) 
‘N/A 


aN Aun aan 
DATA AS TO WITNESSES ; 


NAME OF WITNESS ADDRESS WITNESSES FOR 
Prosecution Accused 


Antonia Lona Antiller Cielo 106, Puerto de Santa Maria x 
Antonio Lona Antiller Cielo 106, Puerto de Santa Maria x 
R. O. Camozzi Centern S. Cristobal, Corbetta- 

Covilas, Rota Base 
Emilio de la Puenta Buada Gen. Mola 75, Pto de Santa Maria 
Heruja de la Puenta Buada Gen. Mola 75, Pto de Santa Maria 
Felipe Diaz Marin Medina 21, Jerez de la Frentora 
Juna Almora Salen Mutioz Seca 30, Pto de Santa Maria 
Manuel Cardenas Celpa US Navy Base Barber Shop, Rota Base 
Clara Ferndanes Virgen Milagros 5, Pto de Santa Maria 
Francisco Contreras Tacon Zarco 60 , Pto de Santa Maria 
Araceli Rendal Bueno Aurora 2, Puerto de Santa Maria 
Milagros Ortiz Ortega Travesia Patin 4, Segovia 
Alejandro Itison Aruse Ntra. Sra. de la Cabeza 5, Jeres de la Fra. 
Manolo Cardena U.S. Navy Base Barber Shop, Rota Base 
Vincent P. Fernandes Virgen do los Milagros 5, Puerto Sta Maria 
Felipe Diaz Jeres de la Frontera, Medina 21 
Pp. L. Hamilton BRW, Rota Base 
Martin J. Newman Security Dept., BRW, Rota Base 


bd D4 DED DA Dd DG DA Dd A Dd Od Bd Od 


DOCUMENTS AND OBJECTS 
LIST AND DESCRIBE. If not attached to Charges, note where it may be found. 


Summary of testimony of witnesses before Original of Court Sumerio held by 
Court of Instruction, in English OICC, Budocks Contracts 

Copy of statement of Martin J. Newman Original held by OICC 

Copy of statement of Vincent F. Fernandez WW We WW WW 

Copy of statement of John S. Wertz 

Copy of statement of Felipe Diaz ee Wo 


44 


Dee ee ee SS 


DATA AS TO RESTRAINT 
NATURE OF ANY RESTRAINT OF ACCUSED DATE LOCATION 


None 


AFFIDAVIT 


cd * * * * 


EES ees 


Charge: Violation of the Uniform Code of Military Justice, Article 120 


Specification: 


In that John S. Wertz, a person accompanying the Armed Forces of the United 
States in Spain, did, at or near Puerto de Santa Maria, Spain, on or about the 20th. 
day of May 1957, rape one Antonia Luna Antilles. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN S. WERTZ, 
Plaintiff, 
vs. : Civil Action No. 1722-59 
BROWN & ROOT, INC., et al., 
Defendants. 


Washington, D. C., | 
Tuesday, June 28, 1960. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Deposition of JOHN S. WERTZ, the plaintiff, called for examination 
by counsel for the defendants, pursuant to notice, a copy of which is attach- 
ed to the court copy of this deposition, in the offices of J ackson, Gray & 
Jackson, 719 15th Street, N.W., Washington, D.C., beginning at 10:15 
o'clock am., before Hilmar K. Klamans, Jr., a Notary Public in and for 
the District of Columbia, when were present on behalf of the respective 
parties: 
* *” * * * 
EXAMINATION BY COUNSEL FOR DEFENDANTS 
BY MR. JACKSON: 
* * * * * 
Q. Who told you to keep that, Mr. Wertz? A. The project manager 


of Brown-Raymond-Walsh, Mr. Hamilton. 
* * * * * 


Q. Referring again to paragraph 5 where you say that during the 


course of your employment at the San Christobal Quarry, specifically 
during the period May 27, 1956, until March 30, 1958, you were caused 

to use your own personal automobile for all night work at the quarry, 
what caused you to use your own personal automobile, Mr. Wertz 2 A. 
When I was assigned to the quarry by Mr. Hamilton, the project manager, 
I was told I would be the only American supervising this quarry operation 
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and this operation would work two 10-hour shifts, and I was told that I 
was out there to get production and to keep up the safety record. 
* * * * * 

Q. Specifically, with reference to you being caused to use your 
automobile, who or what caused you to use your automobile for this work? 
A. I was assigned a car, either a car, pickup, or truck, on the day shift, 
which started at 6:30 in the morning and ended at 4:30 in the afternoon. 
Then on the night shift, or at 4:30 in the afternoon, my driver was off duty. 
He took this pickup and some of the day shift men back to the base. As 
I supervised the night operation also, I always made it a point to visit 
that operation every night and also check the highway traffic, but that I 
had to do with my own car because the company would not permit a car 
to be off the base overnight and they would not assign me a driver even 
for my own car for the few hours that I spent at night. 

Q. Did you request permission for 2 company car or car to be 
supplied by the company? A. Many times. 

Q. Of whom did you ask? A. Mr. Hamilton. 

Q. Is he the one that refused? A. He said the car was not permitt- 
ed off the base overnight and that was the only way I could keep it. 

Q. Was he also the one who refused youa driver? A. Yes, for 
the reason that the driver would not work a full shift on the night shift. 

Q. What you are saying is that the exigencies of the facts, geographic 
and timewise, required you to use your own car, not that anyone said "You 
must use your own car"? Is that a correct interpretation of what you are 
telling me? A. Well, no, not exactly. 

Q. Did anybody say in effect "You must use your own car"? Yes 


or no? A. Mr. Hamilton said that there was no other way except use my 


own car. 
* * * * * 
A. I reported this injury to Mr. Marty Newman, which was required. 
He in turn told me to go to the Brown-Raymond-Walsh dispensary, which 
was next door. This was on the base. I went in there and -- 
Q. Timewise, did you go immediately or when? A. Immediately. 
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@. Go ahead. A. The doctor looked at me and I myself thought that 
the thing was over with because it didn't bother me very much then, 

Q. What did the doctor say, if anything, at the time, if you can tell 
us? A. He said, "if it gives you any more trouble, come back.” 

Q. Who was he? A. His name was Dr. Arcos. He is Spanish. 


* * * * * 


A. *** This doctor examined me and he said, "You have a hernia.: 
* * * * * 


A. The following morning, I reported to the base to the office of 
Mr. Marty Newman, the security, safety and medical director for the base 
proper, and I told him what this doctor had said. : 

* * * * * 

A. Mr. Newman had me fill out an accident report, and as he re- 
membered when I first come in there it was in the early part of the pre- 

vious February, Mr. Newman told me that he would immediately 
contact Mr. Dunn, who was the chief security, medical and safety director 
for the company in Madrid. Mr. Newman at that time said that he would 
make arrangements for my admittance to the Navy hospital at the Rota Base. 
I went home and I went back to work, but I was having a pretty bad time of 
it. So Mr. Hamilton wrote a letter to the hospital asking also for my admit- 
tance there and on the 16th of July I was told to go to the hospital. Mr. 
Newman sent a carryall truck to my house at noontime and I was taken to 
the hospital. 

As I knew the two doctors in the hospital, as they had been to my 
home many times, they took a blood test and a cardiograph and I don't 
know what other kind of tests, and they told me to get in bed, and that 
evening a nurse come in, a Navy nurse come in, and gave me some kind 
of an injection. She said it would relax me, make me sleep good and that 
I was not to have anything to eat that evening as the operation would be 
performed in the morning at 10 o'clock. 


"Q. Were you operated upon? A. No. In the morning, right around 
10 o'clock, both Dr. Rudinger and Dr. Irons come in and Dr. Rudinger, the 


young one, said, "John, we can't operate on you because certain tests we 
| 
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have made, bloodtests, show that you have a very high white count.” 
MR. WITSIL: White blood count? 


THE WITNESS: Yes, white blood count. "Therefore, we cannot 
operate on you." He said, "Come into the laboratory. We want to take 


more tests." 
BY MR. JACKSON: 

Q. Were both of those doctors Navy doctors? A. Both doctors 
were Navy doctors, yes. 

Q. Then what happened? A. I had more blood tests taken. Dr. 
Rudinger said for me to go home and stay in bed for ten days, so the corps- 
man at the desk checked me out and gave me my slip showing the date I 
entered, on the 16th, and dismissed on the 17th. 

* * * * * 

A. At the BRW office on the Rota Base. I told Mr. Hamilton what 
the doctor had said, that I should go home and go to bed for ten days, 
and all Mr. Hamilton said to me was, "Well, I don't think this job is going 
to shut down on account of you not being here." So I went over to Mr. 
Newman's office, which is just around the building, and told him what had 
went on over there. Mr. Newman says, "John, you are lucky. Now is a 
very good time to have all this taken care of at one time. You will find 

out about your infection and have your operation all done at the same 
time." 

So before I left the hospital, Dr. Rudinger told me to get a truss right 
away. I told Mr. Newman what Dr. Rudinger said, that I needed a truss. 
He said, "John, we don't have any trusses here, but I will call up Mr. Dunn 
and try to get one for you." 

* * * * * 

Q. You say that Ellsworth M. Dunn refused to supply a truss for 

you; is that so? A. I never talked to Mr. Dunn personally at all, 
but the truss never showed up, even though I asked Marty Newman several 
times for it. He said that Mr. Dunn has not sent it. 

Q. Did anyone tell you that Ellsworth Dunn refused to supply one? 
A. Nobody told me that Ellsworth Dunn refused it. It is just that the 


company did not supply me one. 
* * * 

A. That's correct. After ten days -- 

Q. Did you stay home in bed? A. I stayed home in bed. 

Q. For ten days. Go ahead. A. With this new truss on, this wood- 
en truss with the gauze wrapped around me, I went back to work. The 
assistant project manager, Mr. Mike Barnett, at a later time sometime in 
August, knew that I was wearing this contraption and it was very uncom- 
fortable in hot weather. He remembered that he had brought a truss with 
him from New York and it was in his suitcase in the hotel in Jerez, so one 
noontime he told me that he would run into Jerez, a distance of 16 kilo- 
meters -- no, not more than 16 kilometers. Anyway, he would run into 
Jerez on his lunch hour and bring me the truss, which he did. The truss 

was much too large, but by padding it up it was better than the wood 
block affair, so I continued to work but by that time I was developing a 
very sore throat and nose and the upper part of my chest was starting to 
hurt me. 

I went to the dispensary at the base. Mr. Newman told me to go into 
the dispensary and the assistant to Dr. Arcos, a Spanish boy, gave me a 
prescription or told me the name of some nose drops that I should get. 

Q. When was this? A. That was around the latter part of August. 

* KAS * * * 

Q. Let's hold that for a minute. You have here a statement that 
on July 27, Dr. Rudinger said that the infection could not be located and 
he would not operate. Did you apply to Dr. Rudinger for further advice 
and treatment about July 27 and is that what he told you? A. That is 
right. When I left the hospital, both doctors -- 


Q. Excuse me. He told you to return-in about two weeks? A. That's 


right. 
Q. Then you did go back on August 12 and on August 25; is that right? 
A. I went back approximately every two weeks, but that was the last time 
I saw Dr. Rudinger or Dr. Irons. After I had been home ten days and 
the first time I went back is the last and only time that I have seen 
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Dr. Irons and Dr. Rudinger since I left the hospital. 
Q. Then you got this truss and, by adjustment, wore it? A. Yes. 
* * * * * 

A. I went to another doctor in Jerez on my own and I got some nose 
drops from him. That's all Well, in September, on September the 10th -- 
I had not had any medical treatment of any kind, even though I had been 
going back to the hospital, as one doctor went on a vacation and when he 
came back another one went on vacation, and I was told they were too busy. 

Q. Is this the Navy hospital? A. The Navy hospital. 

Q. At? A. Rota. 

* * * * * 

Q. How long did you wear a truss from 1 August '58? A. Untill 
got to New York and was furnished another truss. 

Q. When was that, sir? A. I arrived in New York on October the 
9th, 1958. 

* x * * * 

A. I was examined by him on 10-23-58. I was told to report to the 
hospital on 10-28-58. They operated on me on the following day. 

Q. 10-29? A. Yes, sir. 

Q. How long were you in the hospital? A. I think I was in there 


ten days. 
* * * * * 


MR. WITSIL: The last visit was 12-8-58; December the 8th, 1958. 
BY MR. JACKSON: : 
Q. Would that be the time then when you were discharged by Dr. 


Weiner? A. By Dr. Weiner, yes. 
* * * * * 

Q. Referring then to paragraph 7, Mr. Wertz, where it says in 
substance that you have never been afforded proper medical care by the 
defendants for your injury or for the throat and nasal infection, my quest- 
ion is were the defendants in any way responsible, according to your view, 
for the throat and nasal infection? A. Yes. 

Q. In what way were they responsible for it? A. Because I had 
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to work in a place that the dust condition was terrific and even though 
I asked many times for water trucks for my use to settle the dust, it was 
very, very seldom that I got one because Mr. Hamilton said they were 
needed at the base. 

Q. What connection do you ascribe between the lack of water and 
the dust and these infections? A. Breathing that dust. 

Q. You were required to operate at times ina dusty atmosphere; 
is that it? A. Yes. ox 

* * * * * 

Q. Who advised you, still referring to paragraph 7 of the complaint, 
to have your teeth extracted from the lower gums as this may have been 
the cause of the throat and nasal infection? Who advised you to do that? 
A. The Naval Hospital at the Rota Base. When I went back the second 
time, after my ten days at home when I went back after two weeks, when 
they took more tests, I was sent in to the dentist because Dr. Rudinger 
said they could not locate the infection so I should go and visit the dentist 
in the same building, the Navy dentist. 

Q. Dr. Rudinger then is the one who gave you this advice? A. Yes. 

Q. And you followed it? A. I followed it. 

* * * * * 

A. In August and September, I noticed I was getting pains in my 
upper region here (indicating), and it was difficult to breathe, so when I 
made the trip to Gibraltar on the 16th day of September on my return from 
my Madrid trip, I went to see the doctor, a private doctor in Gibraltar. 
First, I wanted to go there and have a complete checkup in a hospital in 
Gibraltar, the Victoria Hospital. I went to the hospital. They told me that 
was impossible without a recommendation of a doctor. They gave me the 


names of two doctors. One was a Dr. Hamilton. So I went to him 


first. He checked me over and he said, "I am going to refer you to another 
doctor by the name of Dr. Giraldi. 

Q. Do you have his name and address by any chance? A. His 
address is Hogan's Alley. This is in Gibraltar. | 


Q. Go ahead. A. I went to visit Dr. Giraldi. He listened to my 
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chest, he weighed me, asked me if I had lost any weight, which I told him 


I had not. He measured my 'fhest with a tape measure and he also looked 


at this hernia. His very words were, "Mr. Wertz" he says "you are in the 
early stages of emphysema bronchitis," or some such name. He said, 
"Along with this hernia, I would advise you to not lose any time and go 
back to the States where you can receive proper treatment and get this 
taken care of because," he said, "this hernia might strangulate in your 
sleep and,' he says, ‘if that happens, boy, you have had it.' Those were 
his very words. The guy scared the hell out of me. 

Q. Then what did you do? 

MR. WITSIL: Pardon me. Just for the record, Dr. Giraldi, 
G-i-r-a-l-d-i, is located in Gibraltar. That is the best I can do. 

BY MR. JACKSON: 

Q. Then what was the course of your respiratory problems and 

troubles? A.‘ I went back to the Rota Base. I told Mr. Hamilton 
and also Mr. Newman that I had been to a private doctor in Gibraltar and 
what they told me or what this doctor told me I should do. In the meantime, 
I had been surplused so I knew I was going to have to leave anyway. So the 
next pay day coming up was supposed to be on the 18t of October and as I 
could not work any more, I was sick, and my side was giving me a bad 
time and after I had been again to the hospital and all I had got from them 
was, the Same as all summer long, a small bottle of Terramycin tablets, 
on October the 4th I left for Gibraltar and the States. I told my wife the 
night before I made up my mind because I had had a very bad night the 
night before that, on the Thursday night. I told her that the best thing I 
could do was go back home and get straightened up and I shouldn't be gone 
over three weeks. ; 

Q. So you arrived in the States when? A. I arrived in the States 
on the 9th of October. I left on the 4th. 

* * * * * 
A. *** so Dr. Edgar Mayer told me that I was in the early stages 


of emphysema *** 
* 
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Q. How long did the treatment continue under Dr. Mayer? A. His 
treatments continued until the 19th day of January and then he told me he 
would give me two or three prescriptions to have filled to continue this 
treatment on my own until it was completely cleared up. 

Q. In effect, he discharged you with the prescriptions in January 
of 1959? A. January 19, 1959, yes, sir. 

* * * * * 

A. Ihave never been back to a doctor with the hernia because it is 
all right. 

Q. Since December of '58? A. That's right. 

* * * * * 

Q. What arrangements did you make, if any, with Brown-Raymond- 
Walsh, or the defendants, with respect to your medical requirements upon 
your arrival in New York in October 1958? A. I went to the office of 
Brown-Raymond-Walsh in New York. The address, I think, is on 24th 
Street. As I say, they knew nothing about it so they sent me to their in- 
surance carrier. I talked toa Mr. Al Fuori. He immediately sent me a 
few doors up the street and called on the telephone and told them that I 
would be there and for the man to fit me up with a truss. 

Q. Was he the one who sent you to Dr. Weiner? A. Yes. 

Q. That is, the insurance man? A. Yes. ; 

Q. How did you get in contact with Dr. Mayer? Was it through the 
same procedure, through the insurance man? A. No. They would not re- 
cognize that. I asked Mr. Fuori about this emphysema and he said, "We 
have nothing on that at all. We will have to contact Mr. Dunn in Madrid 

to find out.” : ; 

Q. Did you hear more about that either through the insurance re- 
presentative or through the companies, the defendant companies? A. No. 
The attorney, Mr. Howard Gordon in New York, talked to Mr. Fuori seve- 
ral times about that and Mr. Gordon said, "Well, I guess this is on your 
own."' So he was the one, along with the Construction Men's Association, 
that made this appointment for me with Dr. Edgar Mayer. 


Q. Was Mr. Gordon an attorney that you engaged to look into your 
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relations with respect to your illnesses or injuries as against the defend- 
ant companies? A. That's right. 
* * * * * 

Q. He has not filed any legal action on your behalf? A. No. 

Q. The insurance office that you were referred to where Mr. Fuori 
was, was that by reason of the Longshoremen's and Harbor Workers 
Compensation Act insurance which was carried by the defendants, accord- 
ing to your understanding? A. Frankly, I don't know whether it is ata 
branch of that or not. 

Q. Was it your impression that that is what is frequently called 

workmen's compensation insurance? A. Yes. 

Q. Is that your impression of what was going on at the time, that 
they were referring you, in conversational language, to their workmen's 
compensation insurance carrier? A. That's correct. 

Q. "They,"* meaning the defendants in this case? A. Yes. I never 
got to talk to anybody at Brown-Raymond-Walsh about this because I was 
in the States. The only man connected with this insurance that I talked to 
was Mr. Fuori. 

Q. The one who consulted or did consult or communicated with 
Brown & Root, Inc., and Raymond Concrete Pile Company for you was Mr. 
Gordon, is that correct, in New York? A. No. I don't think Mr. Gordon 
had any correspondence with the company at all. 

Q. What did you do in order to get in contact with Mr. Fuori? Did 
you callup? A. I went directly to his office. I was referred to his office 
by the Brown-Raymond-Walsh office in New York. They in turn referred me 


« 


to this insurance company, Mr. Fuori. 

Q. It was the U. S. Navy Hospital which repeatedly refused you 
treatment; is that right? A. Yes. 

Q. Beginning with your reference to them in late June or early July 
of '58 by the defendants? A. Yes, sir. 

Q. Other than the hospitalization, did the compensation insurance 


company also pay Dr. Weiner’s charges? A. Yes, sir. 
Q. Did they also pay for any of the trusses or equipment you had 


55 
to acquire and use for the hernia? A. Mr. Fuori, Iam sure, because Mr. 
Fuori said this would cost me nothing. 

Q. As a matter of fact, they did then pay for all these things? A. I 
imagine the company paid for that. 

Q. You would know whether you paid for anything or not. A. I did 
not. 

Q. You did not pay? A. No. 

* * * * * 

Q. Other than actually paying the medical expenses relating to the 
hernia situation, were you in receipt of any other compensation insurance 
payments, such as not being on the job due to illness or what not? Were 
you in receipt of any other workmen's compensation benefits other than 
mere medical benefits? A. The insurance company paid when I was in 
Spain for the ten days that I was off. 

Q. Which ten days was that? A. The ten days that I was told to go 
home and stay in bed. 

Q. Allright. Go ahead. A. Instead of me being put on sick leave, 
which I had accumulated, the company put me on workmen's compensation. 

Q. Any other payments by the compensation carrier? A. Then when 
I come to New York for this hospitalization in New York, I was paid -- I 
don't know for how many days -- by Mr. Fuori's company. They allowed 
me compensation for the time that I was in the hospital only for this hernia. 

Q. For any time after you got out of the hospital? A. The exact 
dates I don't know. 

MR. WITSIL: Would it refresh your recollection by asking you if 
you were told that you would be paid two weeks’ unemployment compen- 
sation in the amount of approximately $108 by Mr. Fuori? Were you told 
that? : 

THE WITNESS: Yes. Mr. Fuori did tell me, "The usual length of 
time we allow for compensation in a case like yours for hernias is two 
weeks," but there was more than that. This attorney in New York, Mr. 


Howard Gordon, some way -- it amounted to more than two weeks. 
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BY MR. JACKSON: 

Q. Do you remember approximately how much more? A. I don't 
know exactly. Mr. Witsil has the insurance papers on it. They allowed 
me a certain amount for the time that I had to continue back with Dr. Weiner, 
but the amount I don’t remember offhand. 

* * * * * 

THE WITNESS: Okay. If I signed it, that is my signature. 

BY MR. JACKSON: 

Q. The one marked Defendants' Exhibit 1 for identification? A. Yes. 

Q. Being dated March 14, 1955? A. Yes, sir. 

Q. I show you another document which has been marked on the back, 
Defendants’ Exhibit No. 2 for identification, which appears to be a photo- 
stat of four separate pages of another contract, entitled in part "Brown- 

Raymond-Walsh, Off Continent Employment Agreement, Contract 
Noy83333, and invite your attention to the last page which has your signa- 
ture, John S. Wertz, and ask you is that your signature? A. It is. 

Q. This document is the second and only other contract between you 
and Brown-Raymond-Walsh other than the one that is marked Defendants’ 
Exhibit No.1? A. That's right. 

Q. This document you have just identified is the contract between 
you and Brown-Raymond-Walsh dated the 1st of September, 1958; right, 
sir? A. Yes. 

Q. Referring to Exhibit 1 for identification and the section 13 of it, 
entitled "Claims," where it says: "Any claims arising out of or in con- 
nection with this Contract or the employment under this Contract except 
claims of workmen's compensation as provided in Section 7 hereof, shall 


be submitted by the Employee by written notice to the Employer and to the 


Navy Officer in Charge of Construction at the Site of the work." 

Did you ever submit any such claims in accordance with that re- 
quirement? A. Not in writing. Verbally, yes. 

Q. So you never made any such claim in writing as required by 
Section 13? A. No. Verbally, yes. 

Q. When did you first make such a verbal claim? A. WhenI was 
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in Madrid on the 12th day of September 1958. 

Q. To whom did you make the claim? A. Mr. Dunj,the security, 
medical and safety director, Mr. Halligan, Mr. Tom Halligan, and members 
of the Operating Committee for Brown-Raymond-Walsh, and also ‘to Com- 


mander Devine in the Legal Office of the U. S. Navy. 

Q. What were the details of the claim you then made to those gentle- 
men? I mean the details you gave them at that time. A. I told them that 
I had waited since last June for this medical treatment and as long as they 
decided that they were going to surplus me before I had it, I was going 
home to New York and have it taken care of. 

Q. Did you tell that to all of those gentlemen that you mentioned, in 
substance, what you have just gaid? A. That and more. - 

Q. We will come to that ina moment. This was on September 12, 
19-- A. September 12, 1958. 

Q. Where were you at the time you told them these things? A. In 
Mr. Devine's office, Commander Devine's office, and then later the same 


thing in Mr. Dunn's office in the presence of Mr. Tom Halligan. 
* * * * * 


- A. Lasked them -- during the conversation there, I just come out 
point blank and asked Commander Devine when I am supposed to have this 
operation. He said that was no concern of mine, so hter when I got back 
to Mr. Dunn's office, I told Mr. Dunn that I am -- and he called in Mr.. 
Tom Halligan, and I told them both that I was going home because I had 
been told just previously that I couldn't leave Spain, and that is when I 
told Mr. Dunn in front of Mr. Tom Halligan I was going home to have this 
medical treatment and also my court-martial taken care of in Washington. 

Q. Who is Mr. Halligan? A. Halligan is -- I don't know his exact 
job. I never met the man before, but he is listed as a member of the 
Brown-Raymond-Walsh Operating Committee. At ‘that time I had been 
handed my notice of surplus and also when I asked Mr. Dunn in his office, 
"Why am I getting surplused without this,” he just said, "Talk to me about 
that after you are surplused.” That is when he saidI am -- 

Q. "Why am I getting surplused without this.” What does the word 
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"this" refer to? A. My medical treatment, namely, my hernia operation. 
* * * * * 

A. *** We walked in the office, Mr. Dunn and myself, Commander 
Devine is sitting behind his desk. He gets up and he says, "So you are 

Wertz." st said, "That's right." He says, "Before this I was defend- 
ing you. Now I am going to prosecute you." I said, "On what grounds 2" 
He said, "On the charges brought by this girl for rape, drugging and sug- 
gested abortion." 

* * * x * 

THE WITNESS: I did make another statement in the presence of 

Mr. Dunn and Commander Devine, and that is at the time when he 
got through reading Article 31 and 32 of the Uniform Code of Military 
Justice. 

BY MR. JACKSON: 

Q. This is inCommander Devine's office? A. Yes, inCommander 
Devine's office. 

Q. On September 12, 1958? A. Yes. 

Q. What was your statement? A. I got mad then. He was shaking 
his finger in my face and was telling me what he was going to do with me 
and all this and that, and the statement I made to him is, "You gentlemen 
are forgetting that Iam an American citizen the same as you are and under 
our Constitution I have as many rights and privileges as you have," so I 
told him, ''You go ahead with your damn court-martial, because I will go 
back to Washington to the Pentagon and I will get that straightened out 
along with my medical.” That is what I said. 

* * * * * 

A. That was allas far as Commander Devine's office, but when we 

got back to Mr. Elsworth Dunn's office, I told him that I didn't understand 


what was going on here, this is all news to me, andI told him point blank, 


"T am so damn mad, I am sick," and I said -- that is when I told him the 
second time that "I am going to leave, arrest or no arrest, and go back to 


Washington and get this straightened out." *** 
* * * * 
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A. Itold Mr. Dunn, I said, "I don't understand, but one thing that 
looks very clear to me is I have always got along fine on jobs before and 
on this one until Mr. Comozzi and I happened to find out and was: able to 
tell the Navy where about three-quarters of a million dollars of stolen 
material disappeared to and," I said, "right after that your attitude, 
Commander Gordon's attitude and Mr. Hamilton's attitude, changed against 
me very quickly and," I said, "that, adding up to the long ‘overtime hours 
that I put in at the quarry, plus this operation, and still working ‘in the same 
classification," I said, "it all adds up to me. This is why it is being done, 
and, furthermore," I said, "you have denied me my fare home, which the 
amount had been held out for because I am a Class A contractor and it 


was promised me.” 
* * * * * 


Q. You have now given me, as far as you can remember, the sum 


and substance of your statements in your conversation with Messrs. 
Devine and Dunn on September 12, 1958 -- A. Yes. : 

Q. -- having in mind my question about whether you made any claims 
or not; right? A. Yes, sir. 

Q. Linvite your attention to a document marked on the back of the 
fourth page Defendant's Exhibit No. 2, being a photostat of your ‘second 
and final work contract which you have identified with Brown-Raymond- 
Walsh, and especially invite your attention to Section 14, "Claims," which 
reads in part as follows: 

"The employee agrees that he will, within sixty (60) days 
after any claim arises out of or in connection with the employment 
provided for herein, other than a claim for compensating insurance, 
give written notice to the Contractor of said claim setting forth in 
detail the facts relating thereto and the basis for such claim.” 

Did you ever, pursuant to that Section 14, give any written notice 
of any such claim? A. The attorney in New York, Mr. Howard Gordon, 
in the month of November, made a special trip to the Pentagon and also 
talked to the office of Brown-Raymond-Walsh in New York on 24th Street. 
He laid his claim before the Navy, who were supervisors of this contract. 
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First he contacted Commander Neece of the Judge Advocate General's 
Office in the Pentagon and in writing and also my statement. 
Q. Do you have a copy of any written notice that you believe was 


made pursuant to this Section 14? A. Letters to the Pentagon. 
* * * * * 


THE WITNESS: On the 16th of November, Mr. Howard Gordon -- 
* * * * * 

A. -- made two trips to the Pentagon and he talked twice on the 
phone to Commander B. G. Neece, Director, Internal Law Division, of the 
Judge Advocate General. 

* ok * * * 

Q. Do you have any copy or notice of any sort in writing, or did you 
make any, or did anyone make it for you to the defendants in this case of 
your claims arising out of your employment relationship with them ? 

A. That I couldn't say, whether Mr. Howard Gordon of New York made 
it in writing to the contractor, Brown-Raymond-Walsh, or not. I don't 
know. I know he did to the Navy and, as he told me, they are responsible 
for this contract. 

Q. Do you know whether or not you made any such approach in 
writing to the defendant contractors? A. No. 

Q. Not at this time? A. No. 

Q. You don't know whether anyone did so on your behalf to the de- 
fendant contractors? A. I know Howard Gordon did. 

Q. To the contractors? A. Yes, because he talked to them on the 
phone also. 

Q. I mean in writing. A. That I wouldn't say. I wouldn't say. 

Q. You don't know? A. I don't know. 

Q. At this time you don't know? A. I don't know. 

MR. WITSIL: May we go off the record a minute? 

MR. JACKSON: Yes. 

(Discussion off the record.) 
BY MR. JACKSON: 
Q. Would you like to answer further? A. Yes. 
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Q. Allright. A. When I was in the hospital in New York in the. 
latter part of October, I did write to Mr. Martin Newman. I also wrote 
to William Kehoe. 
Q. Do you have copies of those letters ?. 
MR. JACKSON: Show them to him, if you have them there. 
MR. WITSIL: I don't have the one from Newman. 
THE WITNESS: I have answers to them. 
MR. WITSIL: Here is your letter. 
* * * * * 
THE WITNESS: *** I have one the 27th of January to Mr. P. L. . 
Hamilton, the project manager. | 
* * * * * 
Q. Project manager for -- A. Brown-Raymond-Walsh. 
* * * a * 
A. Ihave another one here the 13th of February to Mr. Bill Kehoe 


dated the 13th of February. 
* * 5 * * 


Q. In response to my question, whether you or anyone on your be- 


half ever communicated in writing with Brown-Raymond-Walsh in accord- 
ance with Section 14 entitled "Claims" of the second contract you had 
with Brown-Raymond-Walsh, dated the ist day of September, 1958, and 
marked Defendants' Exhibit No. 2 for identification on the back of 
the fourth page, you have produced the following letters which I will ask 
be marked for identification: Letter of 27 January 1959, signed John 
Wertz, to Mr. P. L. Hamilton, Defendants’ Exhibit No. 3 for identification; 
what appears to be the response thereto, dated 2 February 1959 from P.. 
L. Hamilton to John Wertz, which I ask be marked Defendants’ Exhibit 
No. 4 for identification; letter of 5 February 1959, signed John S. Wertz © 
to Mr. Otto Rose, which I ask be marked Defendants’ Exhibit No. 5 for 
identification; letter of 13 February 1959, signed by John Wertz, addressed 
to Mr. Bill Kehoe, which I ask to be marked as Defendants’ Exhibit No. 6 
for identification; letter of 20 February 1959, apparently in response to 
the preceding letter, addressed to "Dear John" from Bill Kehoe, which . 


I ask be marked Defendants’ Exhibit No. 7 for identification. 


BY MR. JACKSON: 


(A two-page photostat of a letter dated 
27 January 1959 was marked Defend- 
ants' Exhibit No. 3 for identification 
and was retained by counsel.) 


(A one-page photostat of a letter dated 
2 February 1959 was marked Defend- 
ants' Exhibit No. 4 for identification 
and was retained by counsel.) 


(A two-page photostat of a letter dated 
5 February 1959 was marked Defend- 
ants' Exhibit No. 5 for identification 
and was retained by counsel.) 


(A one-page photostat of a letter dated 
13 February 1959 was marked Defend- 
ants' Exhibit No. 6 for identification 
and was retained by counsel.) 


(A one-page photostat of a letter dated 
20 February 1959 was marked De- 
fendants' Exhibit No. 7 for identificat- 
ion and was retained by counsel.) 


Q. Is that correct, Mr. Wertz, that you did produce those docu- 


ments? A. Yes. 


Q. Other than the documents that we have just identified by exhibit 
numbers, do you have any other documents that you can refer me to in 


response to my question as to whether you communicated in writing with 
Brown-Raymond-Walsh in accordance with Section 14 of the contract we 
have just referred to of the 1st of September, 1958? A. Other than the 

documents or letters that Attorney Howard Gordon in New York might 


have, I don't have any more. 


Q. As you have said, at this time you don't know whether he, in 
fact, wrote to Brown-Raymond-Walsh or not? A. That's right. 

Q. At this time, you know of nothing in the way of a claim made to 
Brown-Raymond-Walsh under Section 14 of the contract, other than the 
documents referred to and the possibility that Mr. Gordon might have 
sent them something; is that right? A. That's right, and the insurance 
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company notifying them. That I knew -- 

Q. Possibly the insurance company might have notified them of 
ian workmen's compensation claim? A. That I know is true because 

was tgid by Mr. Fuori. He immeidately wrote to Mr. Dunn. 

MR. JACKSON: Off the record. 

(Discussion off the record.) 
BY MR. JACKSON: 

Q. That was in aid of your claim for compensation, particularly 
sick benefits and unemployment benefits as you have previously testified? 
A. Yes. 

* * * * * 

Q. Without getting quite back so far, tell me what Ellsworth Dunn 
did on December 15, 1958, or thereabouts, with respect to causing your 
car to be seized and impounded in Spain, as best you can remember. 
A. There is a law there that says that if you are not a member of the 
military mission in Spain -- in other words, if you are not working on the 
defense base program or in connection with it -- then you are classed as 
a tourist and a tourist has a time limit on the length of time he can keep 
a car in Spain. So when I was discharged for cause while I was ‘in ‘the 
hospital, I left my car sitting in my driveway at Puerto Santa Maria, which 
is 600 kilometers from Madrid. Puerto is in the extreme southern part. 
When I left, I told my wife, "I will be back in three weeks," which would 


be normal for an operation. While I was gone and I was discharged for 


cause, then, according to Mr. Dunn and Commander Gordon, I was 
no longer connected with the military mission, so my car was illegally 
in Spain 30 days after the date Iam termimted, according to the Spanish 
law. I was told by Mr. Vinicente Fernandez that my car was reported to 
the Mixed Commission in Madrid. There is a general on that commission, 
a colonel and a major. I was told by Mr. Vinicente Fernandez that that 
car was reported to the Mixed Commission by Mr. Dunn and that they in 
turn notified the Spanish Secret Police in Madrid that my car was illegally 
in Spain. Therefore, those secret police made a trip from Madrid to 
Puerto Santa Maria, 600 kilometers, and come and asked my wife and. 
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demanded the keys and took the keys away with them. 
Q. Where was the car? A. Inside of my yard in Puerto Santa Maria. 
Q. It was at your home? A. Yes, *** 
* * * * * 

Q. When did he tell you that Mr. Dunn had reported your car to the 
secret police? A. He didn't tell me secret police, but they are the ones 
that handle contraband. 

Q. He reported it to whom then? A. To the Mixed Commission. 

Q. When did Mr. Fernandez tell you that Dunn had done that? 

A. December. 

Q. Of what year? A. 1958. 

* * * * * 

A. *** I go ona job to Pakistan. I leave Spain the 29th of January 
to Pakistan. 


a * * * * 


A, *** I get over to Pakistan on the 23rd of April, 1960. *** 
* * * * ak 
Q. The car, I take it, is still impounded, or not? A. That I just 
don't know right now because Senator Hayden is working on that deal right 
now. A fine was put on me of $4,000. 
Q. Who put the fine on you? A. The Spanish Government. 
* * a * * 
THE WITNESS: *** a fine of two thousand -- no -- 249,000 pesetas 
had been placed against me for my car being illegally in Spain and this 
amount is over $4,000. 


* * * * * 


Q. Have you paid the fine? A. No, sir. 
* * * * * 


Q. You are not charging Mr. Dunn with forgery or altering official 
documents, are you? A. No. I have never mentioned altering my per- 


sonnel records with the exception of changing my surplus to a discharge 
for cause. 
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-Q. *** Isn't it true, Mr. Wertz, that as far as Brown-Raymond- 

Walsh were concerned, you departed from Europe for New York without 
_. their permission on October 6th or 4th, 1958? A. Without their permiss— 

ton? ; 


Q. Yes. A. I didn't tell them that I was leaving. I just got damn 
sick of waiting for this hospital, and when this doctor told me I better get 
moving, I started to move, and I had already been gurplused. 

Q. You left without their permission, right, on abcut October 4 or 
October 6, 1958? A. October 4 I left. 

Q. Without getting permission from Brown-Raymond-Walsh; is 
that right? A. Well, I didn't get their permission. +e 

j * Ss ‘ * * * 

Q. Then you were under orders from B wn-Raymond-Walsh to 
report to Madrid on 15 October 1958 for termination 16 October 1958; 
right? A. That's right. 

Q. So what is sometimes referred to as your surplusing was not to 
be effective until 16 October 1958; isn't that correct? A. 30 days is 
usually given every employee on all overseas jobs that I have ever been 
on to arrange the moving of his furniture, his family, to look for another 
job, and for me I was sick. I couldn't have continued on for that length of 
time. 

Q. Then your answer to my question is what? A. Is that I left-on 

October the 4th. 

- Q. The letter declaring your surplus status did not make the status _ 
effective until October 16, 1958; is that right? A. That's right. 
* * * * * 

A. I started to work in Pakistan on the 23rd of February, 1960. 

Q. Then how long were you so employed? A. I worked until the 
25th day of April. 

* * * o * 

Q. What reasons did they give for termination? A. No reasons, 
but you know it is a little bit rough on a guy when he sues a construction 
company because this- particular suit happened to go in the Construction 
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Men's Association's paper and that paper goes all over the world, so every 
company knows it, and they are not happy with men, construction workers, 
that sue their companies. 

* * * * * 

Q. In paragraph 26 of your complaint, you refer to being prevented 
from seeking employment due to the falsification of records by the agent 
of the defendants, Ellsworth M. Dunn. On this matter of falsification, 
do you have anything to add to the answers you have given me when we 
discussed your charge that he had altered the record? If you have, I 
would like to know whatever it is you have to say. A. The only thing, 

Mr. Jackson, is that when I got back to Spain on July the 6th, 1959, 

I tried to get a job on the base, the Rota Base with the Navy, as I had been 
promised a certain job before my surplus come up, and I tried to get 

on that so I could be at home with my family. I couldn't get to first base 
that way because it was with the Navy and the Navy was not happy with 

me on account of the contest here. I immediately last summer sent out 
possibly 20 applications to different construction companies that I knew 
of and some that I had worked for and even some of them were friends of 
mine that were in those positions now that could put out those jobs, and 
the only answer -- and when I filled out an application I had to account for 
my time for the last ten years or more, which included the Brown- 
Raymond-Walsh time that I had spent in Spain. When this application 
went in there, they naturally contact these former employers if it is on 
any government or military construction. So I have never got an answer 
back. 


I got two or three answers but all they would say was, "Sorry; no 
openings." So I had to give it up. Finally, on January the 29th, I just got 
on a plane and I went to Tehran, Iraq. I knew several companies there 
and I knew practically all the men working around there. I have worked 
with them before. They didn't seem to think I would have any trouble 
getting on. I spent two weeks in Tehran and I contacted about ten or 


eleven companies. Every one of them the same way, no openings, 
but still they were hiring other men. Then I took a plane to Karachi 
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where this Morrison-Knudsen outfit was working, who I knew everybody 
up there, and I got to work there two months and three days. 

That is my basis for saying that a discharge for cause shows ona 
man's record and when they check your past ratings and your past employ- 
ments that shows up and in this world there areenough men now that they 
don't have to take a man that has been discharged for cause. 

* * : * * x” 

Q. Which contract is it that you refer to when you say in paragraph 
26 "As a result of the breach of contract" 2 Is it the March 14, 1955, 
contract, or the ist of September 1958 contract? : 

* * cd * * 

A. Iwas responsible for both shifts because I was the only Ameri- 
can connected with that operation. There was no other American, even 
on the night shift. *** 

* * * * * 

Q. How much time did you put in actually on an average per day 

on the second shift, the night shift? A. Two and a2 half hours is a 
good average. 3 

Q. So you spent about 10 or 11 on the first shift and about two and 
a half on an average on the second shift? A. That's right. 

Q. Per day? A. That's right. 

Q. Did you feel that those hours were unreasonable? A. Absolutely. 
Absolutely they were unreasonable. I asked many times for time off and 


Mr. Hamilton's reply was, "Tf you are not satisfied, I will have you re- 


placed and there will be no other spot for you.” 

Q. So rather than lose your job, you continued to work unreasonable 
hours? A. Certainly. 

Q. Then, in effect, you agreed to it, didn’t you? A. Lagreed to it 
because I hadto. If I had told him I don't like it, I don't want any more of 
it, I wouldn't have been there very long. Mr. Hamilton's only thought 
was production. 5 : ; 

Q. Didyou -- A. Many are the nights that the equipment special- 
ist, Mr. Vinicente Fernandez, and this Commander Harold Cahill of the 
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U. S. Navy would get me out of bed all the way from 12 o'clock until 2 
o'clock in the morning when something would go wrong out there. They 
would drive by and see a machine being abused or traffic on the highway 
without the proper lights or maybe some machine was down and I 
would have to get up and go out and see what was the matter. 
Q. Did you have any agreement in writing that you would get com- 


pensatory time off for your overtime? A. I had the word of the contract- 
ing officer. Not in writing, no. 
Q. Not in writing? A. No. 


* *” * * 


Washington, D. C., 
Wednesday, June 29, 1960 


* * oe * * 

A. My reason for filing this is that I requested this medical treat- 
ment, I was admitted and discharged from the Naval Hospital on the 16th 
and 17th of June, 1958, by the Navy doctors and their telling me that it 
was impossible for this operation on account of an infection that they 
could not locate, thereby causing me to return to this hospital all summer 
long in periods of two weeks, more or less, and still not being able to 
obtain this treatment, *** 

* * * * * 

Q. You say also in paragraph 10 that you were forbidden by agents 
of the defendants and by Commander Gordon to employ any attorney as 
the legal officer for the U. S. Navy at Madrid would take care of the matter. 
What agents of the defendants forbade you to employ an attorney? A. 
Commander Gordon and Mr. Hamilton. 

Q. Mr. Hamilton being an employee of -- A. Mr. Hamilton was the 

project manager at the Rota Base for Brown-Raymond-Walsh and 
Commander Gordon was the officer in charge of construction on that same 
base for the U. S. Navy. 

Q. When and where did he give you this advice, Mr. Wertz? A. The 
following morning after our appearance in the Spanish court before this 
judge in Puerto Santa Maria, Spain. 
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Q. Thenif you appeared, as you say in paragraph 10 of the complaint, 
on March 1, Mr. Hamilton gave you this advice on March.2, 1958? A. That 


is correct. Me 

Q. Where? A. In the office of Commander Gordon at the Rota Base. 
Commander Harold Cahill, Mr. Martin Newman of Brown-Raymond- Walsh, 
Mr. Vinicente Fernandez, were all present when Commander Gordon told 
me and Mr. Hamilton told me to follow those instructions, that I was not 
to employ any attorney in my behalf, that the Navy. would take care of this 
affair through their legal officer, Commander Forrest Devine in Madrid. 

Q. Who brought this advice up first, the Navy, officer Gordon or 
Mr. Hamilton? Who first so advised you during this conference that the 
Navy would take care of it? A. Mr. Hamilton. 

Q. He told you that before Commander Gordon said so? A. He’ 
told me that before Commander Gordon said so, and when I mentioned the: 
fact that I had better get myself a Spanish attorney, Commander Gordon 

repeated that I was not to employ an attorney, and his idea for that, 
his explanation for that, was that "We want this thing quieted down imm- 


ediately. If not, other girls in this neighborhood are going to get the same 
idea and we are going to have lots of trouble." *** 
; * * * * * 


He said, "I have her signed statement where she has accepted no 
small amount of pesetas to drop these same charges against this naval 
officer, and," he said, "when I show this to the judge in Puerto Santa 


Maria this thing will be closed immediately." 
* * * * * 


Q. When did you first learn that the Navy was or was not providing 
you with a legal officer to take care of the matter? A. The first that 
I actually knew of it was when I was called in from the quarry at San 
Christobal by Mr. Hamilton. He sent a note out to me dated the 9th of 
September 1958. He says, "Please be in my office between 5:30 and 6. 
I want to talk to you.” I got in that office -- 

Q. On that same day? A. That same day. -- approximately 5:30. 
He told me to sit down and wait because he was waiting on Commander 
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case has become very serious in Madrid.” He said, "You are to go to 
Madrid and see Commander Forrest Devine and Mr. Elisworth Dunn." 
He says, "Now, you cannot go until tomorrow. That will give me time to 
put 2 man in your place." That was all there was to it. 
* * * * * 

A. *** J arrived in Madrid on the 11th of September about approx- 
imately 11 o'clock in the morning. I immediately went to the hotel and I 
went to bed because I was feeling pretty tough. 

Q. You say in your paragraph 14 that you were told by Dunn that 
you were to be court-martialed and that you were under arrest. A. Yes, 
sir. 

Q. Did he tell you why you were to be court-martialed and why you 
were under arrest? A. Iasked the man why. He said, "Upon these 
charges of this girl and the charges are rape" -- pardon me -- "the 
charges are drugging, rape and suggested abortion." 

Q. What were the charges against you, in the Spanish court that you 
have just referred to? A. Those were the charges. 

Q. The same charges in the Spanish court? A. The same charges. 

* * * * * 

Q. What manifestation of arrest, if any, took place at the time you 
were told by Mr. Dunn on September 12, 1958, that you were under arrest? 
A. The letter that he showed me from OICC dated the 11th of September 
1958 carrying the serial number -- well, I can tell you. 38949. 

Q. I said what manifestation of arrest took place then and there 


when you were told that you were under arrest. Who did what to you as 
a matter of regular procedure, if anybody? A. Mr. Dunn. Mr. Dunn. 

Q. What did he do? A. He says, "You have read this letter." He 
says, “You are under arrest and if you try to leave Spain, we will have 
you locked up.” I was told that also by Commander Devine. 

Q. Were you put under bond? A. No, sir. 

Q. Were you confined by anyone? A. No, sir. 


Q. Were you put under surveillance by anyone, as far as you know? 
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A. That could have been because Mr. Dunn -- 

Q. As far as you know, were you? A. Yes, Iwas, because 1 later 
found out that the Spanish borders had been posted that I was not to. be 
permitted to leave Spain. 

Q. By that I mean was anyone detailed to keep you under observat- 
ion? A. That I don't know. 

* * * * * i 

Q. In paragraph 15, you say you were then taken by Mr. Dunn to 
gee Commander Forrest M. Devine. Do you mean you were taken immed- 
iately the same day? 

* * * bd * 

Q. This letter which you have just referred to, as I understand 
you, you said that was a letter that indicated to you that you were under 
arrest. A. That and being told by Forrest Devine, Commander. Forrest 
Devine, Mr. Ellsworth Dunn, Commander R. C. Gordon, and Mr. Hamilton. 

* * * * * 

@. You mean he presented that to you right off the bat before you 
had a chance to say anything or even discuss it? A... The minute I-walked 
in his office Mr. Elisworth Dunn introduced me to Commander Forrest. 
Devine and Commander Devine's first words were, "Wertz, before I was 
_ defending you. Now Iam going to prosecute you, and itis my duty to 
read you Article 31 and 32 of the Uniform Code of Military Justice, uy 
which he did. 

* * Ed * * : 

Q. On 11 September, or whenever your visit with Devine was in 
Devine's office, was not the requirements of the U.S.-Spanish agreement 
brought to your attention? A. I never heard anything about any Spanish- 
American agreement until I got back to Washington the winter of 1959, 
and that was quoted to me ina letter by Rear Admiral Ward when he says, 
"According to the Spanish-American Agreement" -- I gota copy. of that 

agreement later and it didn't say anything about that. That I ob- 
tained from the Library of Congress and that was the same letter that 
Admiral Ward wrote to me and he told me that I misunderstood what was 
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trying to be done for me by Commander Devine and Commander Gordon, 
that they were merely trying to help me and that I did not give them a 
chance. To me that was a very, very silly letter because after those 
statements had been withheld by Commander Gordon, Commander Devine 
threatened me and taken seven months to investigate, I couldn't see where 
I was being helped by those two men at all. 

* * * * * 

Q. Going to paragraph 18 of your complaint, you say that you re- 
ported to Mr. Hamilton on September the 17th and were given a notice 
that you were to be surplused on October 15. The following day you again 
tried to obtain medical care and treatment at the U. S. Navy Hospital. 

What Navy hospital is that that you are talking about? A. The 
Navy hospital at Rota. 

Q. You say you were refused? A. Yes. 

a oe *x > * 

A. When I reported to Mr. Hamilton that I was back from Madrid, 
while I was still there, the hospital was about a distance of three blocks 
so I went over there. That is when I asked him for another day to go 
to a private doctor at Gibraltar and that was the time that Mr. Hamilton 
handed me my official surplus notice. I had been shown a copy in Madrid, 
but he at that time handed me my official one and when I asked him if I 
could go to Gibraltar, he said, "John, you know you are under arrest, but 

if you promise to be back, I guess it will be all right." Those were 
his very words. 

Q. Do you have the letter of September 19, 1958, that was shown 
to you, as you say, by Commander Gordon on September 29? A. Yes, 
sir. 

Q. Do you have a copy of it handy? A. Yes, sir. That is the copy 
that I had to sign to recieve those charges that I was to be court-martial- 
ed on and that was the first time that I had ever seen anything in writing 


on those charges. 
* 
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Q. Do you ascribe your dismissal from the employment in Pakis- 
tan which you referred to yesterday as a result of the action of Ellsworth 
M. Dunn? A. -Mr. Jackson, frankly, I would be silly to come right out 
and say that, but after this was put in the Construction Men's paper, my 
action against Brown-Raymond-Walsh, my suit, and for what reason, — 
this paper went all over the world to all construction jobs where these 
Americans work, *** 

* * * ak * 

Q. You have made an explanation, I take it, so now I will ask you 
for yes or no. Do you attribute the loss of your employment in‘the Paki- 

stan job to the action of Elisworth M. Dunn? A. Ido. 

Q. Specifically, what did he do that caused you to leave that job? 

A. Causing me to be discharged for cause for unauthorized absence, 
and to back my claim up I refer to the letter from our project manager, 
Mr. P.L. Hamilton, who states that -- 

Q. Is that an exhibit here? A. Yes. -- that for this reason it will 
.-be very difficult for me to find employment with any overseas contractors 
or any government agencies, and which I have found to be very true. 

Q. Have you been told by anyone who has either discharged you 
or refused to employ you that such action was due to anything Mr. Dunn 
did? A. No, sir. No, sir. That stuff with the contractor's office is 
more or less classified information and an employee never gets to see 
that. 

Q. Did Mr.Dunn have anything to do with publishing the account 
of your suit in this contractor's bulletin or paper, or whatever it was ? 

A. No, sir, he did not, no, except that when I first got back to New York 

_ and after I was out of the hospital, I tried to get the aid of our association, 

the Construction Men's Association in New York, and they ‘were 

very familiar with the whole thing because they conferred with the lawyer 
that I had, Mr. Howard Gordon, and Mr. Dillon, the President of the Con- 
struction Men's Association, also sent a telegram to the Secretary of the 
Navy along with the attorney Mr. Gordon demanding an answer from the 
Pentagon, the Judge Advocate General's Office, regarding this here court- 
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martial, because I went to the Pentagon and the Pentagon was notified by 
this attorney, Howard Gordon, that I was ready to stand my court-martial 
trial I was willing, able and ready, and from that day they started back- 
ing off and didn't want any part of it. 
* * * * * 
Q. Is that the case involving the car or involving the girl? A. In- 
volving the girl. I have a letter here -- 
Q. What date is that, please? What is the date of the letter? A. 
The date of the letter -- well, anyway, Iam referring to after I was ac- 
quitted and had this official pardon issued by the Spanish judge in Puerto 
Santa Maria. *** 
* * * * * 
Q. What is the date of that letter and who was it from and to whom 
was it addressed? A. Here it is in writing. "Given in Arcos de la 
Frontera on the 17th day of March of the year one thousand, nine hundred 
and fifty-nine." 
Q. To whom is it addressed? A. It is addressed to nobody in par- 


ticular. *** 
a * s * * 


Q. To repeat my question: Other than the documents you have 
identified or referred to, you made no other claim in writing, nor was 


any made in your behalf by anyone against Brown-Raymond-Walsh 
as a result of your separation from their employment and the matters of 
which you are complaining in this lawsuit? A. No, sir. Everything that 
Iam complaining about is right here and I think we have just about cover- 
ed it. 

* * x * a 

Q. No. I am asking about any written complaint that you ever made 
-- A. No, sir. 

Q. -- to the company. A. No, sir. 

Q. None other than the documents you have already identified in 


your testimony? A. Nothing. 
* x 
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MR. JACKSON: There is an assertion that he was told that he could- 

n't have counsel. 
BY MR. JACKSON: 

Q. Nobody stopped you from going out and getting counsel, did they? 
A. Mr. Jackson, on all these foreign jobs -- : 

Q. I just asked you if you know. Never mind what happened on all 
other foreign jobs. A. I would have been stopped. 

Q. I didn't ask you if you would have been. asked you if —— 
stopped you from going and employing your own counsel. A. Yes. Com- 
mander Gordon. 

Q. Merely by telling you that you couldn't? A. And Mr. Hamilton, 
yes. I would have been going against their orders and when you go against 


orders of your superiors on these overseas jobs that is subject for dis- 


missal. 

Q. And you did, in fact, go against orders when you left the country 
without permission, didn’t you? A. I done that to protect my health. 

Q. You went against orders? A. But not before I had been notified 
I was surplused. 

Q. Did you ever attempt to consult a private attorney in Spain with 
reference to any of these troubles or problems that you have referred to? 
A. I did not consult any attorney until after I had found out and was shown 
where the company and the Navy had washed their hands of this whole deal 
and there was to be no more investigation. They returned the whole thing 
to the Spanish judge who in turn caused me to be in contempt. | 

Q. My question -- A. ThenI immediately got a Spanish attorney. 

Q. My question was did you ever attempt to obtain the services of . 
a ee attorney. Now, you can answer that yes, or you can answer it 

, or you can answer you don't know whether you did or-not. Will you 
ee give me one of those answers? A. Yes, sir, I did. 

Q. When was it that you first attempted to get a Spanish attorney? 
A. Afte 

Q.. Not after something. Can't you give me the approximate date? 
A. I would say the date would be March 1959. 
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Q. That was your first attempt to obtain the services of a Spanish 
attorney -- A. Yes. 

* * 
BY MR. WITSIL: 

Q. Mr. Wertz, are all of the persons employed, to your knowledge, 
on the construction contracts with Brown-Raymond-Walsh under the same 
type of contract? A. Yes. 

Q. Do all of the contracts, to your knowledge, contain the proviso, 
I believe, that salary will be paid as stated in the contract without com- 
pensation for overtime? A. With the exception of men hired on the hour- 
ly basis. That is the only difference. 

Q. Are you aware of any employees of Brown-Raymond-Walsh who 
worked at Rota being paid cash for overtime? A. None. All were given 
time off. 

Q. Are you familiar with a gentleman by the name of Douglas Lee? 
A. Yes, I know Doug Lee. 

Q. Are you aware that Douglas Lee was ever given time off or paid 
cash for overtime? 

MR. JACKSON: I object to this line of questioning on the ground 

that it is irrelevant. What might have been done ina different case 
has nothing to do with what the contract calls for in this case or what was 
done in this case. I ask that the answer be stricken and I object to other 
questions along the same line. You may answer. I make my objection for 
later consideration in court. 

MR. WITSIL: Off the record a minute. 

(Discussion off the record.) 

THE WITNESS: I am not mentioning any names, but, as I stated 
before, Mr. Jackson -- 

MR. WITSIL: I am asking the questions. 

THE WITNESS: As I stated before, the men working at the Rota 
Base, all of them, with the exception of myself who worked away from 


the base, were given what we call compensatory time and that was in lieu 
of the fact that they had worked over their normal working hours and were 


given this time off. 
BY MR. WITSIL: 

Q. Was it an established practice to give eins time to 
employees at Rota -- A. Yes. 

Q. -- when they had worked excessive hours? A. Yes. 

MR. JACKSON: The same objection. 

THE WITNESS: But all jobs are different. All phases of jobs are 
different. 

* * * * * 

Q. With respect to this trip to Madrid in September 1958, were you 
paid for the cost of your transportation to and from Madrid by Brown- 
Raymond-Walsh? A. No. I was ordered to go by Mr. Hamilton and Mr. 
Gordon when they called me in on the 9th of September, and when I got 
back from Madrid I was called in to the time department by Mr. Donlon, 

who was the chief timekeeper, and he showed me where Mr. Hamil- 
ton had told him that I was to be put on leave without pay for those five 
days that I was gone. 


Q. Were you ever paid for those five days that you were gone? A. 


No, sir. 

Q. That is, at any later date. A. That was deducted, the st of 
$141.80-some cents. I don’t remember what. 

Q. You were not paid the cost of transportation to Madrid? A. No. 
I paid my own. 

Q. In this conference on the 12th of September 1958, did you ask to 
be admitted to the British American Hospital? A. Iasked Mr. Dunn why 
I wasn't able to get into that hospital right there in Madrid. 

Q. What was Mr. Dunn's response? A. As I said before, he told me, 
"Don't bother me about that now. Wait until after you are surplused.” 

* * * * * 
160 Q. Going back to this matter of the truss, Mr. Wertz, I believe you © 
stated in the complaint that Mr. Dunn refused to supply one. Did Mr. Dunn 
ever provide you with a truss? A. No. 
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Q. Did you ever request Mr. Dunn to provide you with a truss per- 
sonally? A. I never talked to Mr Dunn. I talked to his representative, 

Mr. Marty Newman. 

Q. Did Mr. Newman request Mr. Dunn? A. Mr. Newman said he 
requested a truss from Mr. Dunn as we did not have any down there at 
Rota. Later on Mr. Newman says, "John, there isn't any. You will have 


to buy one yourself.” 
* 


Washington, D.C. . 
Tuesday, July 18, 1961 


EXCERPTS FROM HEARING ON MOTION 

The above-entitled matter came on for hearing on motion of defend- 
ants for summary judgment before The Honorable EDWARD A. TAMM, 
Judge, United States District Court for the District of Columbia. 

* * * * * 
ARGUMENT IN SUPPORT OF MOTION 

MR. JACKSON: May it please, Your Honor, I appear in behalf of 
the defendants in a motion for summary judgment based on the pleadings 
and the deposition and certain documents that were identified in the de- 
position by the plaintiff; and by the signed agreement of Mr. Beavers, we 
each have a complete set of those documents and it is agreed that we and 
the Court may refer to them as source material in the course of our 
argument. 

I have here a complete set in order by number if the Court would like 
to have them for reference, the contracts and all of the other documents 
that were identified by the plaintiff in his deposition which will be referred 
to by me and probably by Mr. Beavers. 

* * * * * 

MR. JACKSON: Isee. Well, by way of very brief preliminary and 
characterization, we think for the defendants that the contracts which are 
Exhibits 1 and 2 are the employment contracts of the defendants with the 
plaintiff disposes really of the entire claim in all aspects. 
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THE COURT: The plaintiff says his contract bound him to reason- 
able hours of employment and he relies, as I understand it, on the com- 
pensation features of his complaint upon what he says was the unreasonable 
amount of overtime that he was required to perform. 

What do you say about that? 

MR. JACKSON: Well, I do have a comment on that, if Your Honor 
please: I think, frankly, that reasonableness of working hours sounds and 
normally would be a trial issue of fact. 

The reason why I think we might not reach it in this case and why 
I feel the case should be dismissed on summary judgment is by reason 
of certain other terms of the contract itself. When I say, “the contract - 
itself", I am actually speaking about two separate documents but they are 
quite similar in terms. : 

Going now to Exhibit 1, the contract of March 14, 1955, under which 
he did most of his work, Section 3 , Salary and Hours -- I would like to 
read it and then emphasize what I have in mind. 

"Compensation shall be at the rate of $625.00 per sont which 
shall constitute the entire compensation under this agreement un- 


less otherwise agreed in writing between the employer and the 


employee." 

Well, there is one point of distinction, if Your Honor please: There 
was no other agreement in writing between employer and employee. 

My first position is that must control the later provision in (b) 
which says, "The work week for which the employee is required to render 

service is expected to average approximately 48 hours. However, 

the employee agrees to work such hours and shifts as are reason- 
ably required for the performance of his work and the duties of his 
position without increase or decrease”, and so forth. 

Now, I think "reasonably" does make a fact issue ordinarily but we 
have just met the requirement that $625 constitutes the entire compensat- 
ion unless otherwise agreed in writing. 

Now, if Mr. Wertz -- who claims such substantial overtime -- is to 
recover, we feel he must show first of all an agreement in writing to 


compensate him for it. 
* * * 
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We have another contract provision, which we think is dispositive _ 
of the case and which Your Honor may recall from noticing our points 
and authorities, which is simply this -- Well, it is the one providing for 
notice of claim. I will find it ina moment. It is in my memo. 

The notice of claim provisions in both contracts say that if the em- 
ployee has any claims whatsoever arising out of the contract or the employ- 
ment relationship -- I am paraphrasing -- he shall, within sixty days of 
his departure from the site of work, advise in writing the employer of the 
details of his claim. And the provision goes on to say that this shall be a 
condition precedent to the right to bring suit. 

* * * * * 

I pressed him in the deposition, "Well, did anybody else make any 
written claim on your behalf?" 

And he talked rather vaguely about Mr. Gordon in New York going 
to see the Pentagon and he thought maybe Mr. Gordon had written a letter, 
maybe he had or maybe he hadn't; it wasn't clear to whom he had written 


any letter. 
* * * * * 


*** These information bulletins or instruction manuals that he was 
handed are not signed, as the contract says, even if they could be construed - 
to mean that the companies are liable for these services. They are not 


signed, they are beyond the contract. 

* * * * * 

THE COURT: What do you say about the allegation of false arrest, 
false imprisonment? 

MR. JACKSON: Well, I say this, if Your Honor please: He was told, 
he says in the complaint, by a Navy Commander and by the same Mr. Dunn, 
that he was under arrest and he must not leave Spain. On examination on 
his deposition, he said that he had not been physically detained. He had 
not been put on bond of any kind; that he didn't know whether he was under 
surveillance or not, but he was told he was under arrest. 

Then I think to cap the whole thing -- if you will pardon the phrase -- 
to pull the rug out of under the arrest contention, we see that this man 
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who was told he was under arrest, he just u up ar and | takes French. Jeave. after 
being told that it would be necessary for him to continue in Spain until 

October 16 in order to be discharged from the job. He left on October 
4, saying he was in pain and needed medical attention and got permission 
from no one. The page references of the deposition to that testimony are 
in the memorandum as are the references to his testimony about his arrest, 
to which I have just commented on. 

Again, if Your Honor please, if this arrest stems from some con- 
tractual relationship or has the aura of his job around it, which apparently 
it does because he is blaming one of his superiors in this joint venture, 

Mr. Dunn, I think, well then again Mr. Wertz unfortunately runs eae into 
the sixty day written notice of the details of his claim. - 

Now, we are not the Navy. I don't know what the Navy defense ‘would 
be, if any, but the Navy is supposed to have participated in the so-called 
false arrest and they haven't been sued. They are not even here. But 
certainly Mr. Elisworth Dunn, a civilian, can't arrest anybody, as far as 
this record shows, even if he wanted to and we gee that Mr. Wertz thought , 
so lightly of it that he just up and left; no bond, no surveillance shown, 
never any detention and no charge. Arrested for what? 

It is not even stated what for. You are under arrest. Don't go away. 

* * * * : * } 

Well, he may have been well on the way to being discharged for 
surplus which is an innocuous and honorable way of being discharged from 
a project when work runs out, but he up and left on October 4 -- by his 

own admission in his deposition -- without permission. And by the time 
you leave without permission as quoted in part of this contract which 


Your Honor has in front of you shows, you have quit; and if you quit the 


job, you may be discharged for cause. 

So even if Mr. Dunn had that entry made -- let's assume that he had 
that entry made -- there is nothing inaccurate about it. Again we run 
right back in the sixty day's written notice of the details of his complaint, 
which was never filed with respect to any single one of all of the rather 
random complaints which he makes. 
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Section 14 on claims in the September, 1958 contract is the one 
that requires the sixty day notice, if Your Honor please, and Section 13 in 
Exhibit 1, the March 14, 1955 contract. 

My big point there is if there were nothing else in the contract but 
those two sections, I would have great difficulty in seeing where any of 
these claims have any foundation because he didn't meet the claim re- 
quirements. 

* * * * a 

It says: "Failure to give notice of claim within sixty days from the 
date said claim first arose, shall be deemed a waiver of said claim. 

Action or suit on any such claim shall not include any item or matter 
not specifically mentioned in the proof of claim above provided. It is a- 
greed that, in such action or suit, proof of the Employee of his compliance 
with the provisions of this Section shall be a condition precedent to any 
recovery under this Agreement." 

* * * * 
ARGUMENT IN OPPOSITION TO MOTION 
BY MR. BEAVERS: 

*** Insofar as counsel's remarks about the work hours, the un- 
limited work hours, Contract No. 1, the one dated March 14, 1955 is the 
contract which uses the term "reasonable". Now, the language used in 
that contract, I submit is certainly a proper subject for construction 

when something as vast as this is involved. 

THE COURT: Well, then, don't you encounter the provision of para- 
graph 13 in this contract relating to the fact that claims must be filed 
within sixty days? 

MR. BEAVERS: Yes, Your Honor. I will speak about that later on, 


Your Honor, if I may. 
* * bd * * 


He then went to a private practitioner, a Spanish physician, who 
told him that his condition was a bad one, told him what the trouble was 
and that he was subject to or liable to go into strangulation and that if 
he did so, his days would be short. In other words, to use his words, 
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he said, "You had it.” Cetin ata is tie ee aE 

This alarmed this man no end and he again requested, as he says 
in his deposition, he requested an operation repeatedly but after the Span- 
ish physician told him and frightened him in connection with the suffering 
that he was going through, he just took off for the States at his own expense. 
He got on a plane and came to the States to New York and entered the hos- 
pital and was operated on. 

It was during this time that the sixty-day period comes about. This 
man was not released by his doctors until, I believe, some time in the 

middle of January of 1959. 

* * * * * 

Now, I think the notice that Mr. Jackson pressed on so much is well 
taken care of by the condition of this man, his place physically in the 
hospital, and not discharged by his doctors there in New York until the 


middle of January; and during this period of time the sixty days expired. 
* * * * * 


#** He had no reason to doubt when Mr. Hamilton and Mr. Dunn. 
both told him time and again, as shown by his deposition, that they could 
not show his overtime in a check but that he would be granted compen- 


satory time. 
* * * * * 

Mr. Jackson speaks of the overtime in the second contract. We are 
not relying on anything in the second contract. 

THE COURT: I understand that, Mr. Beavers. 

MR. BEAVERS: Now, there is a contract which existed between 
Navy and Brown-Raymond-Walshfor this Rota, Spain job and that took 
care of all the provisions, such as, medical, hospitalization and who was 
entitled to what and we are in a position to produce that at the time of trial. 

While it is true that I made no brief in this thing, Your Honor-- Your 
Honor referred to the brevity of my opposition here -- Iam relying on the 
transcript of the record, of the deposition, a full and complete record 
here with the Exhibits. I cited no cases because the only ones that my 
opponent cited has to do with punitive damages and even one of them allow- 
ed them, and that was as to contract. I think we are all agreed that it is a 
rare thing that 2 contract carries with it punitive damages. 


[Filed September 11, 1961] 


ORDER GRANTING SUMMARY JUDGMENT 
Upon consideration of the motion of the defendants for summary 
judgment herein, and the deposition, exhibits, and evidence adduced in 
support of said motion and in opposition thereto, and after argument of 
counsel for both sides in open court, it is by the Court, this 11th day of 
Sept., 1961, 

Adjudged, as follows: 

1. That the motion for summary judgment be and the same is 
hereby granted, and the complaint herein be and the same is 
hereby dismissed; 

That costs be and hereby are allowed to the defendants. 


/s/ Edward A. Tamm 
JUDGE 


No objection to form: 


Harvey C. Beavers 
Counsel for Plaintiff 


TT 


[ Filed October 10, 1961] 
NOTICE OF APPEAL 
Notice is hreby given this 10th day of October, 1961, that JOHN S. 
WERTZ hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 11th 
day of September, 1961 in favor of Defendants, against said JOHN S. 
WERTZ 


/s/ Harvey C. Beavers 
Attorney for Plaintiff 


Copy to Jackson, Gray & Jackson 
’ Attorney for the defendants 
719 - 15th St., N. W. 
Washington, D. C. 
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